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The Nat ional Trust  Legal Defense FundLegal Defense FundLegal Defense FundLegal Defense Fund  works w ith local preservat ion advocates across the 
count ry, f ight ing to protect  t he irreplaceable qualit ies t hat  make our communit ies special. Our 
f irst  goal is t o avoid t he need to go to court  at  all, by using advocacy to encourage bet ter 
government  decisions t hat  protect  historic sit es, neighborhoods, and landscapes. W hen nec-
essary, however, t he LDF LDF LDF LDF is prepared to lit igate t o protect  t he Nat ion’s historic resources. 

This update, summarizing a few of our current  advocacy effort s, represents only a f ract ion of 
the cont roversies we work to resolve each year. More informat ion is availab le on the Trust ’s 
websit e: w ww .preservat ionnat ion.org/ legal.  
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SEA TTLE’S PRESERVA TION ORDINA NCE SEA TTLE’S PRESERVA TION ORDINA NCE SEA TTLE’S PRESERVA TION ORDINA NCE SEA TTLE’S PRESERVA TION ORDINA NCE 
W ITHSTA NDS VA GUENESS CHA LLENGEW ITHSTA NDS VA GUENESS CHA LLENGEW ITHSTA NDS VA GUENESS CHA LLENGEW ITHSTA NDS VA GUENESS CHA LLENGE    

 
The W ashington Court  of Appeals handed preservat ionists a 
decisive victory on December 21, 20 0 9, f lat ly reject ing a 
property owner’s at tempt  to derail Seat t le’s historic preser-
vat ion ord inance on vagueness grounds. Consistent  w ith ju-
d icial precedent  throughout  the U.S., the court  found Seat -
t le’s landmarks ord inance to be fully const itut ional, uphold-
ing both the process and standards applied by the cit y in 
act ing upon applicat ions to alter historic landmarks. 
 
Relying on a highly publicized (and w idely crit icized) deci-
sion last  w inter from an intermediate appellate court  in Illi-
nois, Hanna v. Cit y of Chicago ( Ill. App. Jan. 30 , 20 0 9), the 
p laint if fs had argued that  Seat t le’s landmark board had vio-
lated their rights by applying unconst itut ionally vague stan-
dards in it s review  and denial of their applicat ion to con-
st ruct  three new  houses on the lawn of the landmarked 
Sat terlee House. A  three-story “Seat t le Classic Box,”  the 
190 6 house sit s on the crest  of a slop ing, one-acre lot  in 
W est  Seat t le and faces west  towards Puget  Sound.  
 
In Hanna, the Illinois Appellate Court  reversed a t rial court ’s 
d ismissal of a vagueness challenge against  Chicago’s land-
mark ord inance. There the court  declined to d ismiss out  of 
hand (and thus agreed to g ive the p laint if fs a chance to t ry 
to prove) claims that  the criteria for landmark designat ion 
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were so vague that  a person of common intelligence could not  determine from the 
face of the ord inance whether a build ing or build ings may be deemed a landmark or 
historic d ist rict . The Hanna case is st ill pending on remand before the Cook County 
Circuit  Court .  
 
Signif icant ly, in Conner v. Cit y of Seat t le, the 
W ashington Appeals Court  never even ment ioned 
the Hanna case, even though the Conners relied 
heavily on the case in their briefs, as d id the Pa-
cif ic Legal Foundat ion, which f iled an amicus brief 
in support  of the property owners. Persuaded by 
court  decisions in other jurisd ict ions, the court  re-
jected the claim that  the Secretary of the Interior’s 
Standards for Rehabilit at ion—the standards ap-
p lied by Seat t le’s Landmarks Preservat ion Board 
in ruling on applicat ions to alter historic land-
marks—were unconst itut ionally vague. Instead, 
the court  emphasized the importance of contex-
tual standards in historic preservat ion laws, recognizing that , “ [ b ] ecause each land-
mark has unique features and occupies a unique environment , it  is impract icable for a 
sing le ord inance to set  forth development  criteria or standards that  could apply to 
every landmark.”   
 
The Nat ional Trust  f iled an amicus brief in May 20 0 9 in support  of the cit y’s ongoing 
defense of the Seat t le board ’s December 20 0 7 decision. The Nat ional Trust ’s brief 
d iscussed the w idespread and important  pract ice of using contextual rather than 
prescrip t ive standards in the review  of proposed alterat ions and new  const ruct ion on 
historic sites, and explained why historic preservat ion does not  lend it self  to bright -
line, formulaic rules. The Trust ’s amicus brief also ident if ied 42 court  decisions in 24 
states and the Dist rict  of Columbia, which, in cont rast  to Hanna, have d ismissed 
vagueness challenges to preservat ion ord inances.  
 

FEDERA LFEDERA LFEDERA LFEDERA L COURT ENJOINS  COURT ENJOINS  COURT ENJOINS  COURT ENJOINS DEVELOPMENT OF HISTORIC DEVELOPMENT OF HISTORIC DEVELOPMENT OF HISTORIC DEVELOPMENT OF HISTORIC FORT RIFORT RIFORT RIFORT RITTTTCHIECHIECHIECHIE    
 

On November 10 , 20 0 9, the U. S. Dist rict  Court  
for the Dist rict  of Columbia ruled that  the U.S. 
A rmy failed to properly evaluate the impact  of 
revised p lans for the redevelopment  of Fort  
Rit chie, a former A rmy base located in north-
cent ral Maryland that  was closed through Base 
Realignment  And Closure (BRAC) in 1998.  Under 
the court ’s order, the current  development  pro-
ject , a mixed-use, resident ial, and high-securit y 
off ice complex, must  stop unt il the Army issues a 
new  record of environmental considerat ion or a 
supplemental environmental impact  statement . 
The court  found that  the Army had violated the 
Nat ional Environmental Policy Act  (NEPA) by fail-

Sat terlee House, Seat t le [ Joe Mabel]  

Fort  Ritchie (Maryland Nat ional 
Guard build ing) [ USACE]  
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ing to consider the impacts of the revised project—which is signif icant ly d if ferent  
than the orig inally approved p lan—on the historic and cultural resources of the Na-
t ional Register-listed Fort  Rit chie Historic Dist rict .  
 
The court ’s ruling on the merit s came after an init ial determinat ion that  the p lain-
t if fs—two ind ividuals who owned property near Fort  Ritchie—lacked standing to chal-
lenge the project  under NEPA and the Nat ional Historic Preservat ion Act . That  deci-
sion was reversed by the U.S. Court  of Appeals for the D.C. Circuit  in Lemon v. Geren, 
514 F.3d 1312, 1316 (D.C. Cir. 20 0 8). The Nat ional Trust  part icipated as amicus curiae 
before the D.C. Circuit , bring ing to the court ’s at tent ion extensive case law in support  
of the p laint if fs’ standing.       
    

N EW  L IT IGA T IO N  . . .N EW  L IT IGA T IO N  . . .N EW  L IT IGA T IO N  . . .N EW  L IT IGA T IO N  . . .    
    

NA TIONA L TRUST A ND PUEBLO OF A COMA  SEEK INTERVENNA TIONA L TRUST A ND PUEBLO OF A COMA  SEEK INTERVENNA TIONA L TRUST A ND PUEBLO OF A COMA  SEEK INTERVENNA TIONA L TRUST A ND PUEBLO OF A COMA  SEEK INTERVENTIONTIONTIONTION    TO TO TO TO 
DEFEND NEW  MEXICO’S DESIGNA TION OF MODEFEND NEW  MEXICO’S DESIGNA TION OF MODEFEND NEW  MEXICO’S DESIGNA TION OF MODEFEND NEW  MEXICO’S DESIGNA TION OF MOUNT TA YLOR A S A  UNT TA YLOR A S A  UNT TA YLOR A S A  UNT TA YLOR A S A  

TRA DITIONA L CULTURA L PROPERTYTRA DITIONA L CULTURA L PROPERTYTRA DITIONA L CULTURA L PROPERTYTRA DITIONA L CULTURA L PROPERTY    
    

On November 17, 20 0 9, the Nat ional Trust  and Pueblo of Acoma f iled a joint  mot ion 
to intervene in a case in the federal d ist rict  court  in New  Mexico involving a challenge 
to the list ing of the Mount  Taylor Tradit ional Cultural Property (TCP) in the State 
Register of Cultural Propert ies. A  coalit ion of mining companies and property owners 
w ithin the boundaries of the designated TCP f iled a complaint  in state court  against  
the New Mexico Cultural Propert ies Review  Commit tee (CPRC), the state ent it y 
charged w ith the power to list  such propert ies. A lthough the CPRC sought  to remove 
the case to federal court , the p laint if fs responded by voluntarily d ismissing their fed-
eral claims. As a result , the federal d ist rict  court  has remanded the case back to the 
state court  w ith orig inal jurisd ict ion over the case. The state court  has yet  to rule on 
the Nat ional Trust  and Acoma’s mot ion to intervene. Meanwhile, in a highly unusual 
move, the New  Mexico Commissioner of Public Lands has intervened in the case as a 
p laint if f , opposing the CPRC. 
 
Mount  Taylor is located in north-cent ral New  
Mexico, and for hundreds of years has p layed a 
signif icant  role in the cultural and relig ious 
pract ices of area Indian t ribes and pueblos. 
Mount  Taylor also happens to hold one of the 
largest  reserves of uranium ore in the count ry. 
The area experienced mining booms in the 
1950 s and 1970 s, but  interest  dropped in 
subsequent  years. The area is poised for a third  
major boom due to rising uranium prices, and 
several companies have applied to the U.S. 
Forest  Service, which manages approximately 
160 ,0 0 0  acres on Mount  Taylor, for permits to 
conduct  exploratory mining act ivit y on the mountain. 
 

View  of Mount  Taylor [ NTHP]  
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In response to the renewed interest  in mining on Mount  Taylor, the pueblos of 
Acoma, Laguna and Zuni, the Hopi Tribe and the Navajo Nat ion f iled an emergency 
applicat ion w ith the New  Mexico CPRC to temporarily list  Mount  Taylor as a TCP in 
the State Register for a period of one year. The Commit tee approved this applicat ion 
in June 20 0 8, which guaranteed that  the state Historic Preservat ion Division would 
review  any mining proposals requiring state approval w ithin the TCP.   
 
Several months later, the f ive Tribes submit ted a permanent  nominat ion for the 
434,767-acre TCP, which includes the summit , slopes and principal mesas of the 
mountain. A fter hold ing a public hearing on the nominat ion in May, the CPRC ap-
proved the permanent  nominat ion in June 20 0 9, and issued it s f inal w rit ten designa-
t ion decision on September 14 , 20 0 9. In October, the p laint if fs, most  of whom had 
been vocal opponents of the TCP nominat ion from the outset  due to their concerns 
about  the potent ial effect  of the TCP on private mining and development  rights, f iled 
their lawsuit . In their orig inal complaint , the p laint if fs claimed that  in approving the 
nominat ion the CPRC and it s chairman had violated the establishment  clause and due 
process clause (under the federal and state const itut ions), and had also violated 
other applicable provisions of state law, such as the open meet ings law . 
 
To raise awareness of the importance of Mount  Taylor and the grow ing threat  of ura-
nium mining, the Nat ional Trust  listed Mount  Taylor as one of America’s 11 Most  En-
dangered Historic Places in 20 0 9. Now , the Nat ional Trust  and Pueblo of Acoma have 
sought  to intervene in the case to help ensure that  the TCP designat ion for Mount  
Taylor is upheld.    

    
NA TIONA L TRUST JOINS NEW  YORK CITY PRESERVA TIONISTS A S CONA TIONA L TRUST JOINS NEW  YORK CITY PRESERVA TIONISTS A S CONA TIONA L TRUST JOINS NEW  YORK CITY PRESERVA TIONISTS A S CONA TIONA L TRUST JOINS NEW  YORK CITY PRESERVA TIONISTS A S CO----
AMICUSAMICUSAMICUSAMICUS IN LA W SUIT CHA LLENGING A PPROVA L OF HA RDSHIP CLA IM IN LA W SUIT CHA LLENGING A PPROVA L OF HA RDSHIP CLA IM IN LA W SUIT CHA LLENGING A PPROVA L OF HA RDSHIP CLA IM IN LA W SUIT CHA LLENGING A PPROVA L OF HA RDSHIP CLA IM    

FOR ST. VINCEFOR ST. VINCEFOR ST. VINCEFOR ST. VINCENT’S HOSPITA LNT’S HOSPITA LNT’S HOSPITA LNT’S HOSPITA L    
    

On November 4 , 20 0 9, the Nat ional Trust  joined 
the Municipal A rt  Society, the New  York Land-
marks Conservancy, the Preservat ion League of 
New  York State, the Greenw ich Village Society for 
Historic Preservat ion and a number of other local 
groups as amicus curiae in support  of a lawsuit  
f iled in the New  York Supreme Court  by the His-
toric Dist ricts Council, DOCOMOMO New York 
Tri-state, Landmark W est !, “Protect  the Village 
Historic Dist rict ,”  and other neighborhood groups 
and ind ividuals against  the New  York Cit y Land-
marks Preservat ion Commission (LPC). 
 

A t  issue is the Commission’s decision approving a hardship applicat ion by St . Vin-
cent ’s Hospital for demolit ion of the Edward and Theresa O’Toole Medical Services 
Build ing, a 1964 modernist  build ing that  once served as headquarters of the Nat ional 
Marit ime Union. W hile the LPC agreed that  the O’Toole Build ing was worthy of pres-
ervat ion, it  nonetheless granted St . Vincent ’s applicat ion to demolish the build ing on 
hardship grounds, notw ithstanding the hospital’s failure to submit  any evidence es-

The 1964 modernist  O’Toole build-
ing. [ Municipal Art  Society]   
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tab lishing that  the O’Toole Build ing ’s current  use as medical and administ rat ive of-
f ices could not  be cont inued. St . Vincent ’s claimed, and the LPC agreed by a 6-4  
vote, that  hardship could be established by looking at  the ent ire hospital “campus,”  
and by show ing that  hospital and emergency facilit ies located elsewhere on the 
campus “are so inadequate as to sat isfy the jud icial hardship test , notw ithstanding 
that  these other build ings might  be capable of cont inuing their current  uses,”  be-
cause “not  permit t ing new  facilit ies would physically prevent  or seriously interfere 
w ith the carrying out  of the charitab le purpose on the site.”  
 
Essent ially, the LPC accepted St . Vincent ’s argument  that  the hospital would have to 
shut  it s doors if it  could not  build  a new, Level 1 t rauma center specif ically on the 
O’Toole Build ing site. Inf luencing the LPC’s decision was St . Vincent ’s claim that  it  
could not  keep the hospital open if  it  were to const ruct  the hospital in a d if ferent  lo-
cat ion w ithin the campus. A lso, pursuant  to an arrangement  w ith Rudin Management  
Company, St . Vincent ’s p lans to f inance the const ruct ion of it s hospital by selling the 
balance of it s land to Rudin for redevelopment  into condominiums. On March 10 , 
20 0 9, the LPC approved the proposed design of the new  hospital before it  issued its 
f inal hardship determinat ion.  
 
W hile sensit ive to the needs of St . Vincent ’s, as well as the good faith concerns of the 
LPC, the New  York preservat ion community is united in its opposit ion to the LPC’s 
use of a “campus”  rat ionale to establish hardship or t ransfer a hardship from one 
build ing to another. If  left  unchallenged, the LPC’s approach could lead to similar 
claims by many of the cit y’s larger non-prof it  inst itut ions that  own mult ip le historic 
propert ies, including universit ies and relig ious ent it ies. Landowners should not  be 
able to st rategically manipulate their property by “ joining”  parcels together for pur-
poses of making a hardship claim. A t tempts to t ransfer the hardship to the property 
for which demolit ion is sought  d istorts the nature of the hardship except ion—which is 
intended to provide relief from the impacts of a regulat ion on the specif ic property 
that  is the subject  of the hardship applicat ion. 
    

    
PRESERVA TPRESERVA TPRESERVA TPRESERVA TIONISTS FILE IONISTS FILE IONISTS FILE IONISTS FILE AMICUSAMICUSAMICUSAMICUS BRIEF IN SUPPORT OF BRIEF IN SUPPORT OF BRIEF IN SUPPORT OF BRIEF IN SUPPORT OF    

LA W SUIT CHA LLENGING PROPOSED REDEVELOPMENT OF LA W SUIT CHA LLENGING PROPOSED REDEVELOPMENT OF LA W SUIT CHA LLENGING PROPOSED REDEVELOPMENT OF LA W SUIT CHA LLENGING PROPOSED REDEVELOPMENT OF     
BA LTIMORE’S W EST SIDE BA LTIMORE’S W EST SIDE BA LTIMORE’S W EST SIDE BA LTIMORE’S W EST SIDE     

 
On November 23, 20 0 9, the Nat ional Trust  joined forces w ith Preservat ion Maryland 
and Balt imore Heritage, Inc., f iling an amicus curiae brief w ith the Maryland Court  of 
Appeals in support  of a lawsuit  concerning p lans to redevelop a port ion of Balt i-
more’s historic W est  Side known as the “Superb lock.”  An adjacent  property owner 
has challenged the City of Balt imore’s process of awarding a cont ract  for the rede-
velopment  and the proposed p lan for the Superb lock. The most  important  aspect  of 
the lawsuit  to the Nat ional Trust  and it s partners is the claim that  the developer’s 
proposed p lan is inconsistent  w ith a b inding preservat ion agreement  between the 
State of Maryland and the City. The W est  Side of Balt imore includes one of the na-
t ion’s oldest  cont inuously operat ing Markets, Lexington Market , established in 1782. 
The area served as Balt imore’s retail center by the early 190 0 s, and it s rise as one of 
America’s leading urban centers can be t raced in the neoclassical cornices, Roman-
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esque arches, cast -iron facades, and Art  Deco details. The Superblock, which is one 
cit y b lock bounded by Howard St reet , has eighteen historic build ings ident if ied by 
the City and State as cont ribut ing historic build ings to be preserved, including one of 
the last  surviving cast -iron build ings in Balt imore and a pre-Civil W ar build ing. 
 
In the late 1990 s, a task force released 
the W est  Side Master Plan, which fo-
cused on at t ract ing new  retail and 
resident ial projects, and called for the 
d isp lacement  of over 10 0  small mer-
chants and the demolit ion of 75 his-
toric build ings. The City Council ap-
proved several b ills authorizing the use 
of cit y condemnat ion authorit y to ac-
quire roughly 250  propert ies, including 
over 150  historic propert ies. A larmed 
by the proposed vast  dest ruct ion of 
historically signif icant  build ings, includ-
ing nine b locks surrounding the Hippo-
drome Theat re, Preservat ion Maryland 
and Balt imore Heritage, Inc. mounted a 
sp irited campaign to stop the proposal, 
advocat ing for more rehabilit at ion of historic propert ies as a means of revitalizing the 
W est  Side. In 1999, the Nat ional Trust  joined in this f ight , list ing Balt imore’s W est  Side 
as one of America’s 11 Most  Endangered Historic Places because of the threats asso-
ciated w ith the ill-conceived redevelopment  p lan.  
 
The pressure succeeded, forcing the City to scrap the master p lan and adopt  a new  
preservat ion-sensit ive approach to redevelopment . The new  plan called for preserva-
t ion of more than half the historic build ings in the 28-b lock port ion of the Market  
Center Urban Renewal A rea—270  build ings out  of roughly 40 0 , w ith an addit ional 
10 5 to be decided on a case-by-case basis. It  also called for new  const ruct ion to be 
aesthet ically compat ib le w ith the neighborhood. The new  plan was prompted by a 
state b ill for f inancing the renovat ion of the Hippodrome Theat re, which required the 
City to minimize demolit ion and offer fair f inancial packages to d isp laced merchants. 
The preservat ion requirement  was memorialized in an MOA signed on January 31, 
20 0 1, between the Maryland state historic preservat ion off ice and the City. 
 
The amicus brief expressed concern that  the City and the Developer were ignoring 
the MOA and the potent ial adverse impacts to signif icant  historic build ings w ithin the 
Superb lock. The Maryland Court  of Appeals accepted the amicus brief, and held a 
hearing in the case on December 3, 20 0 9. The Nat ional Trust  and it s partners were 
represented by Rob Ross Hendrickson pro bono.    
    

The restored Hippodrome Theat re is a center-
p iece of Balt imore’s W est  Side. 
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THREA TENING THE A PPLICA TION OF CA LIFORNIA ’S STRONG THREA TENING THE A PPLICA TION OF CA LIFORNIA ’S STRONG THREA TENING THE A PPLICA TION OF CA LIFORNIA ’S STRONG THREA TENING THE A PPLICA TION OF CA LIFORNIA ’S STRONG 

ENVIRONMENTA L LA WENVIRONMENTA L LA WENVIRONMENTA L LA WENVIRONMENTA L LA W     
 
The Nat ional Trust  part icipated in two recent  cases as amicus curiae that  involved 
challenges to the California Environmental Qualit y Act  (CEQA). These cases have the 
potent ial to undermine protect ions for historic resources in California contained 
w ithin CEQA’s st rong substant ive mandate, which prohib it s state agencies from ap-
proving any project  w ith signif icant  environmental impacts, unless the agency con-
cludes either (1)  that  less harmful alternat ives are “ infeasib le,”  or (2)  that  specif ic 
benefit s of the project  present  overrid ing considerat ions that  outweigh the project ’s 
unavoidable impacts.  
 
In California Nat ive Plant  Society v. City of Santa Cruz, the California Court  of Appeal 
held that  a lead agency’s own pronouncement  of a project ’s “desirabilit y”  may be 
suff icient  to f ind an environmentally-superior alternat ive “ infeasib le.”  Recognizing 
this as a dangerous precedent , the Nat ional Trust ’s W estern Regional Counsel, Brian 
Turner, authored two let ters in October 20 0 9—one urg ing modif icat ion of the orig i-
nal op inion and a subsequent  let ter request ing that  the decision be de-published. 
W hile the orig inal appellate court  decision was modif ied favorably for preservat ion-
ists, the decision st ill contains an unusually deferent ial approach to agency decision-
making. Unfortunately, the California Supreme Court  denied the request  for de-
publicat ion. 
 
In January 20 10 , the Nat ional Trust  also joined an amicus let ter w ith the California 
Planning & Conservat ion League in an appeal that  urged the California Supreme 
Court  to review  or de-publish an appellate court  decision that  could potent ially im-
pact  the effort  to protect  historic resources in the 710  freeway corridor in South 
Pasadena. In Sustainable Transportat ion Advocates v. Santa Barbara County Associa-
t ion of Governments, the Court  of Appeal found that  the County did not  violate 
CEQA when it  sent  to the voters a ballot  measure for a sales tax that  would fund a 
massive highway w idening project  w ithout  prior environmental review . A lthough 
CEQA does not  apply to a mere “ funding mechanism” for t ransportat ion projects, the 
funding mechanism may not  involve a commitment  to a specif ic project . If  the deci-
sion stands, it  would be a b inding adverse precedent  in a lawsuit  f iled on a similar 
theory by the City of South Pasadena against  the Met ropolitan Transportat ion Au-
thorit y (MTA), which challenges MTA’s p lans to bore a f ive-mile-long tunnel under-
neath the City, potent ially impact ing numerous historic propert ies. South Pasadena 
has argued in it s appeal that  environmental review  was required prior to approval of 
a $780  million dollar earmark from a sales tax measure on the ballot , because the 
massive public investment  in the selected route would prejudice the considerat ion of 
environmentally-superior alternat ives. The Nat ional Trust  and the City of South Pasa-
dena won a preliminary injunct ion in federal court  in 1999 against  a proposed surface 
route for the 710  Freeway, which led the state to propose a full-bore tunnel instead.     
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NA TIONA L TRUST FILES SUMMA RY JUDGMENT MOTION IN NEW  NA TIONA L TRUST FILES SUMMA RY JUDGMENT MOTION IN NEW  NA TIONA L TRUST FILES SUMMA RY JUDGMENT MOTION IN NEW  NA TIONA L TRUST FILES SUMMA RY JUDGMENT MOTION IN NEW  
ORLEA NS HORLEA NS HORLEA NS HORLEA NS HOSPITA L CA SE; HEA RING DA TE SET FOR FEBRUA RY 10OSPITA L CA SE; HEA RING DA TE SET FOR FEBRUA RY 10OSPITA L CA SE; HEA RING DA TE SET FOR FEBRUA RY 10OSPITA L CA SE; HEA RING DA TE SET FOR FEBRUA RY 10     

 
On the day before Thanksgiving, November 25, 20 0 9, the Nat ional Trust  f iled a 
summary judgment  mot ion in federal court  in New  Orleans, urg ing the court  to issue 
a f inal judgment  enjoining the const ruct ion of two new hospitals by the VA and LSU, 
and the demolit ion of 25 square b locks in the Lower Mid-City neighborhood. Even 
though the federal agencies had not  yet  f iled the off icial administ rat ive record in the 
case, the Nat ional Trust  had suff icient  documentat ion to provide st rong support  for 
the court  to rule in our favor. 
  

The mot ion was part  of a new  st rategy by the Nat ional Trust  
in the long-standing bat t le over the hospital projects, and 
caught  the federal, state, and cit y agencies off  guard. 
Scrambling to respond, the State and the City renewed their 
mot ions to intervene in the case, and the Department  of Jus-
t ice urged the Nat ional Trust  to w ithdraw  the summary 
judgment  mot ion, and instead to await  the complet ion of the 
administ rat ive record. In light  of the fact  that  property ac-
quisit ion has begun w ithin the footprint  of the VA hospital, 
the Nat ional Trust  refused to w ithdraw  its mot ion, instead 
negot iat ing a schedule that  w ill allow  the part ies to f ile 
briefs, w ith a f inal hearing set  for February 10 . Even though 
the Nat ional Trust  has st rong addit ional claims against  the 
Cit y and the State, who have now  been allowed to intervene 
in the case, those claims w ill be deferred in order to focus 
the mot ion for summary judgment  solely against  FEMA and 
the VA at  this t ime. 

 
Meanwhile, Nat ional Trust  leadership, including New  Orleans Trustee Jack Davis, have 
held several high-level meet ings urg ing that  the locat ion of the VA hospital—which is 
by far the most  dest ruct ive of the two sites—be shif ted to the less harmful LSU site. 
Combining the two hospitals w ithin the LSU site was revealed as a viab le alternat ive 
when LSU disclosed in April 20 0 9 that  it  needed only half  of it s 15-square-b lock site, 
and p lanned to use the balance of it s site for surface parking lots.   
 
W hile the lit igat ion advances, the state's claim for FEMA funding to reimburse the 
state for damage to Charit y Hospital from Hurricane Kat rina has not  yet  been re-
solved. The state has claimed almost  half a million dollars, while FEMA has offered 
$150  million. This unresolved d ispute (on which the state depends to fund const ruc-
t ion of the LSU hospital)  is the subject  of a week-long closed-door arb it rat ion pro-
ceeding beginning January 11, 20 10 . 
� � � �
The Nat ional Trust  is represented pro bono by the Inst itute for Public Representat ion 
at  the Georgetown Universit y Law  Center. Nat ional Trust  Advisor James Logan is 
also serving as local counsel. 

Charit y Hospital,  
New  Orleans [ NTHP]  
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Rock Art  in Nine Mile 
Canyon [ NTHP]  

    
LOUISVILLE BRIDGES LA W SUITLOUISVILLE BRIDGES LA W SUITLOUISVILLE BRIDGES LA W SUITLOUISVILLE BRIDGES LA W SUIT    W ILL HEA D TO W ILL HEA D TO W ILL HEA D TO W ILL HEA D TO MEDIA TIONMEDIA TIONMEDIA TIONMEDIA TION    

�
In an encouraging development , the Nat ional Trust 's lawsuit  against  the Federal 
Highway Administ rat ion (FHW A), challenging the decision to build  two new bridges 
over the Ohio River in Louisville, is heading to mediat ion. The lawsuit , orig inally f iled 
in W ashington, DC on September 4 , 20 0 9, was t ransferred to the federal d ist rict  
court  in Louisville on December 16, pursuant  to a st ipulat ion w ith the Department  of 
Just ice that  the case w ill enter mediat ion. A  well-respected federal magist rate in 
Louisville has been designated to serve as mediator. The Nat ional Trust  is hopeful 
that  this development  w ill ult imately lead to reopening the record of decision on the 
project  in order to evaluate bet ter t ransportat ion solut ions for the met ropolitan area 
as a whole. 
 
In the six years since FHW A approved the project , the price tag has risen to $4 .1 b il-
lion, which would break the budget  for t ransportat ion in Kentucky and Indiana. As a 
result , toll funding has been proposed in order to f inance the project . However, the 
imposit ion of tolls would dramat ically alter the t raff ic project ions for the new  bridges, 
which would require reopening the evaluat ion of alternat ives in any event . The Na-
t ional Trust  ant icipates that  mediat ion could lead to a resolut ion that  would allow  
such a reevaluat ion to proceed, leading to a new  decision and a revised project .    
    

UPDA TE ON PUBLIC LA NDS . . .UPDA TE ON PUBLIC LA NDS . . .UPDA TE ON PUBLIC LA NDS . . .UPDA TE ON PUBLIC LA NDS . . .    
    

PROGRA MMA TIC A GREEMENT SIGNED TO A DDRESS IMPA CTS ONPROGRA MMA TIC A GREEMENT SIGNED TO A DDRESS IMPA CTS ONPROGRA MMA TIC A GREEMENT SIGNED TO A DDRESS IMPA CTS ONPROGRA MMA TIC A GREEMENT SIGNED TO A DDRESS IMPA CTS ON    
NINE MILE CA NYON’S ROCK A RTNINE MILE CA NYON’S ROCK A RTNINE MILE CA NYON’S ROCK A RTNINE MILE CA NYON’S ROCK A RT    

For nearly ten years, LDF has p layed an integral role in the Na-
t ional Trust ’s advocacy effort s to protect  Utah’s Nine Mile Can-
yon, which contains one of the highest  concent rat ions of pre-
historic rock art  sites in the United States. Our effort s passed a 
signif icant  milestone on January 5, 20 10 , when the Bureau of 
Land Management  (BLM), Advisory Council on Historic Preser-
vat ion, Bill Barret t  Corporat ion and other consult ing part ies 
signed a Programmat ic Agreement  (PA) for a massive natural 
gas development  proposal located on the plateau above Nine 
Mile Canyon. The proposal w ill send hundreds of dust -churning 
semi-t rucks st reaming past  the canyon’s frag ile rock art  images 
on an almost  daily basis. The PA establishes measures and d i-
rect ives aimed at  reducing the impacts associated w ith the pro-
posal. 

Nine Mile Canyon is often called “ the world’s longest  outdoor 
art  gallery,”  w ith more than 10 ,0 0 0  images carved and painted 
onto canyon walls by Nat ive Americans. The prehistoric cultures inhabit ing Nine Mile 
Canyon left  a legacy of rock shelters, granaries, and rock art  throughout  the Canyon 
area. Nine Mile Canyon is also an area of d iverse historic-era sites, including the re-
mains of stagecoach stops, set t lers’ cabins, ranches, and even many of the iron tele-
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graph poles installed by the famed Buffalo Sold iers in the 19 t h Century. These remains 
st ill stand as a reminder of the area’s p ioneer history. 

LDF’s involvement  at  Nine Mile Canyon started in 20 0 1, when energy companies f irst  
began to seriously explore for natural gas reserves. Our early effort s led to some 
successes, including the w ithdrawal of a draft  Environmental Assessment  for a seven 
well exploratory project . The Nat ional Trust  also listed Nine Mile Canyon as one of 
America’s 11 Most  Endangered Historic Places in 20 0 4, which brought  posit ive na-
t ional at tent ion about  the threats to the canyon’s sensit ive, world  renowned re-
sources. In 20 0 4, BLM began to deny the Nat ional Trust ’s requests to part icipate in 
Sect ion 10 6 reviews as a consult ing party, in an effort  to exclude and . LDF cont inued 
to press for changes to oil and gas drilling proposals through the NEPA process. As 
our concerns grew in response to BLM’s inadequate considerat ion of the impacts of 
natural gas development  on Nine Mile Canyon’s frag ile rock art , so too d id our effort  
to press BLM to allow  us to part icipate as a consult ing party, and to convince the 
Advisory Council to engage in the process. Our effort s paid off  in September 20 0 8 
when the Advisory Council elected to formally part icipate in the consultat ion regard-
ing the adverse effects of the massive oil and gas development  proposal. Eventually, 
BLM invited the Nat ional Trust  and several other organizat ions to part icipate in the 
consultat ion as well, and began the process of developing the PA. 

The PA contains a host  of measures that  are designed to reduce the adverse effects 
of indust rial t raff ic on Nine Mile Canyon’s rock art , including dust  suppression w ith 
non-corrosive chemicals, monitoring of sites near the canyon’s d irt  road, and conser-
vat ion t reatments for affected sites. Other measures include Nat ional Register nomi-
nat ions for hundreds of sites in the canyon and an interpretat ive p lan, which could 
help to mit igate the impacts of the project  on the canyon’s set t ing. W hile the PA 
does not  resolve every issue relat ing to the impacts of the proposal on Nine Mile 
Canyon’s rock art , the Nat ional Trust  is hopeful that  it  w ill lead to bet ter cooperat ion 
and more sensit ive management  and protect ion for the rock art . 
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The work of t he Nat ional Trust ’s Law  Department  would not  be possib le w ithout  t he enor-
mously generous cont ribut ions of law yers and law  firms and others who have donated sub-
stant ial pro bono or sponsorship assistance to t he Nat ional Trust  w it hin t he past  year, includ-
ing the follow ing : 
 

Andrew s Kurth LLP, Aust in, TX 
Arent  Fox LLP, W ashington, DC 
Arnold & Porter, LLP,  
 W ashington, DC & New  York, NY 
John P. Bagley, P.S., Seat t le, W A 
Vicki Been, NYU School of Law , New  York, NY 
The Bogaard Foundat ion, Pasadena, CA 
David Bonderman, Esq., Fort  W orth, TX 
Brandt -Haw ley Law  Group, Glen Ellen, CA 
Buchanan Ingersoll & Rooney P.C., W ilm ington, DE 
Buist -Moore Smyth McGee, PA, Charleston, SC 
Clarion Associates, Inc., Chicago, IL 
David A . Doheny, Esq., Coral Gables, FL 
James Dougherty, Esq., W ashington, DC 
Earthjust ice, Denver, CO & W ashington, DC 
Andrea C. Ferster, Esq., W ashington, DC 
Ronald Lee Fleming, Cambridge, MA 
Louise & Perry Flicker Foundat ion,  
 South Pasadena, CA 
Georgetow n University Law  Center,  
 Inst itute for Public Representat ion,  
 W ashington, DC 
Phillip  S. Grif f in II, Esq., W inchester, VA 
W alter Handelman, Esq., W hite Plains, NY  
W illiam Hassler, Esq. & Mary Gay Sprague, Esq.,  
 W ashington, DC 
Rob Ross Hendrickson, Esq., Balt imore, MD 
Hunton & W illiams, LLP,  
 W ashington, DC & Norfolk, VA 
Jerold S. Kayden, Esq., Cambridge, MA 

James R. Logan, IV, Esq., New  Orleans, LA  
Henry R. Lord, Esq., Balt imore, MD 
Manning Curt is Bradshaw  & Bednar LLC,  

Salt  Lake City, UT 
Joseph H. McGee, Esq., Charleston, SC 
McGuireW oods, LLC, McLean, VA 
Neal & Leroy, LLC, Chicago, IL 
Nixon Peabody, LLP, W ashington, DC 
Pepper Hamilton, LLP,  
 Philadelphia, PA & W ashington, DC 
Prat t -Thomas, Ept ing & W alker, PA,  
 Charleston, SC 
Rachlis, Durham, Duff  & Adler, Chicago, IL 
Neil & Anna Rasmussen Foundat ion, Concord, MA 
Reynolds, Mot l & Sherw ood, Helena, MT 
Robinson & Cole, LLP, Stamford, CT 
Antonio Rossmann, Esq., San Francisco, CA 
Shackelford, Thomas & Gregg PLC, Orange, VA 
Simpson Thacher & Bart let t  LLP New  York, NY 
Smith & Duggan, LLP, Boston, MA 
Southern Environmental Law  Center,  
 Charlot tesville, VA 
Peter and A lice Stoudt , Free Union, VA 
Thompson, Rosenthal & W at ts, LLP, Naperville, IL 
Vandenberg & Feliu, New  York, NY 
Philip N. W alker, Esq., Canton, CT 
W estern Environmental Law  Center,  
 Taos, NM & Eugene, OR 
W ilmer, Cut ler, Pickering, Hale & Dorr, LLP,  
 W ashington, DC
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