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FEDERAL COURT RULES MASSIVE INTERCHANGE ON HISTORIC 
MERRITT PARKWAY VIOLATED SECTION 4(F)  
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Construction activities had already 
damaged the historic Main Avenue 
Bridge before Connecticut DOT 
agreed to cancel the construction 
contract and reevaluate the project. 
[NTHP] 

 
 
 
 
 
 
 
 
 
 
 
 
The National Trust Legal Defense 
Fund responds on many fronts to 
help local communities around the 
country protect their historic charac-
ter, their neighborhoods, their 
unique places, and their quality of 
life. The LDF team works with pres-
ervation advocates all over the 
country, not only in the courtroom, 
but also in city council chambers 
and executive offices at the federal, 
state, and local levels, to protect the 
irreplaceable qualities that make 
our communities special. Our first 
goal is to avoid the need to go to 
court at all, by using advocacy to 
encourage better government deci-
sions that protect historic sites, 

neighborhoods, and landscapes. 
When necessary, however, the  
Legal Defense Fund is prepared to 
litigate to protect the Nation’s his-
toric resources. 

The following update summarizes a 
few of the recent developments in 
our current advocacy efforts. These 
cases represent only a fraction of 
the preservation controversies we 
work to resolve each year. We have 
included in this years LDF Newslet-
ter New Cases Section highlighting 
our latest preservation issues. More 
information on recent LDF devel-
opments is available on the Trust’s 
website at: 
WWW.NATIONALTRUST.ORG/LAW 

 
 
 
 
 
 
 
On March 31, 2006, U.S. District 
Judge Mark R. Kravitz in New Ha-
ven issued a decision representing 
a complete victory for the National 
Trust, the Connecticut Trust for His-
toric Preservation, the Merritt Park-
way Conservancy, and a coalition 
of other groups, in a case challeng-
ing the massive expansion of a 
double interchange on the Merritt 
Parkway at Route 7 and Main Ave-
nue in Norwalk, Connecticut. The 
court ruled that the Federal High-
way Administration (FHWA) and the 
Connecticut DOT (ConnDoT) failed 
to show that the Norwalk inter-
change project included “all possi-
ble planning to minimize harm” to 
the historic Merritt Parkway, as re-
quired under Section 4(f) of the De-
partment of Transportation Act. The 
court ordered the transportation 
agencies to cure the legal “defects” 
identified by the court. ConnDoT 
quickly cancelled the construction 
contract and agreed to reevaluate 
the interchange design. 

The proposed interchange would 
have destroyed four historic 
bridges, and nearly a mile of mature 
landscaping along the Parkway, in 
order to construct massive new ele-
vated flyway ramps. The inter-
change design was originally cre-
ated more than a decade ago to 
accommodate plans for a major 
freeway extension to the north. That 
freeway project was later cancelled, 
but the interchange was never 
down-sized to reflect the change. 

The court’s ruling sets an important 
precedent reinforcing the Section 
4(f) requirement that even projects 
which cannot avoid historic re-
sources must incorporate “all pos-
sible planning to minimize harm.”  

Designed and built in the 1930s, the 
Merritt Parkway is recognized as 
one of the most significant and in-
tact historic parkways in the nation. 
The Parkway was listed on the Na-
tional Register in 1991, and has 72 
unique historic bridges. 
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TRUST JOINS AMICUS BRIEF SUPPORTING RIGHT TO INTERVENE IN 
LITIGATION OVER MANAGEMENT OF ROADS ON PUBLIC LANDS 
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View of the cut through the West 
Mesa escarpment. [Rocky Archuleta] 

 
 
 
 
 
 
 
 
On January 24, 2006, a New 
Mexico District Court judge 
handed the Trust a heart-
breaking defeat, denying a mo-
tion to enjoin the City of Albu-
querque from construction of a 
1.6-mile extension of Paseo del 
Norte through the Petroglyph 
National Monument and Las 
Imagines Archaeological District. 
Albuquerque Mayor Martin 
Chavez has been pushing for 
years to build the road.  

The Trust, the Sierra Club, and 
three individual plaintiffs had 
taken up the case after the New 
Mexico Environmental Law Cen-
ter dropped its representation of 
a broader coalition, following an 
adverse ruling by the same 
judge in October 2005. The 
Trust and the remaining co-
plaintiffs argued that the City 
failed to minimize harm to cul-

tural resources, under the New 
Mexico Prehistoric & Historic 
Sites Preservation Act (analo-
gous to Section 4(f), which was 
enforced in the federal Merritt 
Parkway case), by failing to ex-
amine and adopt less harmful 
alternatives to the massive ex-
pressway through the escarp-
ment. Those less harmful alter-
natives included a tunnel and a 
single, narrower road cut 
through the escarpment, rather 
than two separate roads cutting 
through the escarpment as 
planned. 

The Trust and its co-plaintiffs 
appealed the district judge’s de-
nial of injunctive relief, but unfor-
tunately, both the lower court 
and the New Mexico Court of 
Appeals repeatedly denied the 
Trust’s requests for an injunction 
pending appeal.  

The City has already begun 
construction of the Paseo del 
Norte expressway, including the 
blasting of a 165-foot wide and 
100-foot deep trench through 
the West Mesa Escarpment. 
The Monument and Las Imag-
ines Archaeological District in-
clude more than 17,000 petro-
glyphs. The area is listed both 
on the National Register of His-
toric Places and the New Mexico 
Register of Cultural Properties, 
and also has religious and cul-
tural importance for many local 
Indian tribes. Listed as one of 
the National Trust’s inaugural 11 
Most Endangered Historic 
Places in 1988, the West Mesa 
Escarpment and Petroglyph Na-
tional Monument continues to be 
irreversibly degraded by sprawl 
and traffic.

 

 

 

 

On May 1, 2006, the National 
Trust joined a dozen environ-
mental groups in an amicus brief 
being submitted to the en banc 
U.S. Court of Appeals for the 
Tenth Circuit in Denver. The 
case involves efforts by three 
conservation groups (the Wil-
derness Society, Southern Utah 
Wilderness Alliance, and Grand 
Canyon Trust) to protect Salt 
Creek Canyon in Canyonlands 
National Park. The three groups 
sought to intervene in a quiet 
title action filed by San Juan 
County, which claims it owns the 
right-of-way through the Canyon 
under Revised Statute 2477 
(RS2477), an 1866 law that 
grants local governments rights-
of-way over federal public lands 
in limited circumstances. 

 

 

 

The Canyon has a jeep track, 
which runs through the Salt 
Creek Archaeological District, 
the area of highest concentra-
tion of archaeological sites in the 
entire National Park. In fact, the 
jeep track cuts directly through 
six archaeological sites within 
the districts that are individually 
eligible for the National Regis-
ter. The Park Service closed the 
canyon to vehicles about five 
years ago, but is getting ongoing 
pressure from San Juan County 
to allow vehicles on the road.   

The federal district court had 
denied the motion of the three 
conservation groups to intervene 
in the quiet title action, but a 
three-judge panel of the Tenth 
Circuit court of appeals re- 

 

 

 

versed, and allowed the inter-
vention. More recently, however, 
the Tenth Circuit granted en 
banc review in the case. A panel 
of up to 13 judges will rehear the 
intervention motion, and could 
decide to exclude the conserva-
tion groups. 

Although the Trust itself has not 
intervened in a quiet title action 
before, we have intervened from 
time to time on the side of the 
federal government in public 
lands cases, including most re-
cently our intervention in the 
Grand Staircase-Escalante Na-
tional Monument case described 
below. The amicus brief is being 
prepared pro bono by Wilmer 
Cutler Pickering Hale & Dorr in 
Washington, DC.  

 
The jeep track [in Salt Creek 

Canyon] cuts directly through 

six archaeological sites 

within the district that are in-

dividually eligible for the 

 National Register. 
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THE AGONY OF DEFEAT.  .  .

NATIONAL TRUST APPEALS NEW MEXICO DISTRICT COURT’S DISMISSAL OF 
LAWSUIT TO STOP COMMUTER EXPRESSWAY THROUGH PETROGLYPH 
NATIONAL MONUMENT  



 

 
NATIONAL TRUST ARGUES AS AMICUS BEFORE NEW MEXICO FEDERAL 
COURT IN LAWSUIT TO PROTECT OTERO MESA FROM OIL AND GAS LEASING 

 

 

The Grand Staircase-

Escalante RMP was the first 

Plan to be completed for any 

of President Clinton’s 14 Na-

tional Monuments designated 

for management by BLM. 
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On January 24, 2006, the U.S. 
District Court for the District of 
New Mexico held a hearing on 
the State of New Mexico’s law-
suit challenging a January 2005 
decision by BLM to allow oil and 
gas leasing throughout a seven-
million acre area known as the 
Otero Mesa in southern New 
Mexico. The lawsuit claims that 
BLM failed to comply with Sec-
tion 106 of the National Historic 
Preservation Act (NHPA) and 
other federal laws, prior to ap-
proving the leasing plan. The 
state offered the Trust a portion 
of the state’s allotted time to ar-
gue the NHPA claims before the 

District Court. As amicus, the 
Trust’s staff attorneys were 
seeking to persuade the Judge 
of the BLM’s NHPA failures and 
to inform the court of the poten-
tial far-reaching effects of the 
court’s decision in this case.  

Otero Mesa is part of the Chi-
huahuan Desert Ecosystem, 
which extends into west Texas 
and northern Mexico, and is one 
of the three most biologically 
diverse desert eco-regions in the 
world. Otero Mesa also has tre-
mendous historic and cultural 
significance, with more than 
50,000 archaeological and his-

torical sites, including traditional 
cultural properties significant to 
Native American tribes and his-
toric trails dating from 1539. The 
National Trust, Ysleta del Sur 
Pueblo, and the Association on 
American Indian Affairs joined 
together in an amicus brief sup-
porting the State of New Mexico, 
emphasizing the importance of 
protecting cultural resources and 
compliance with Section 106. 
The court has scheduled a sup-
plemental evidentiary hearing on 
May 17, 2006 regarding alleged 
sightings of the endangered 
aplomado falcon within the lease 
area.   

 
 
 

 

 

   

In early January, the U.S. Dis-
trict Court for the District of Utah 
granted the motion of the Na-
tional Trust, the Wilderness So-
ciety, Sierra Club, and Southern 
Utah Wilderness Alliance to in-
tervene as defendants in a law-
suit filed by Kane and Garfield 
Counties in Utah. On November 
14, 2005, the counties had filed 
a lawsuit challenging the BLM 
Resource Management Plan 
(RMP) for Grand Staircase-
Escalante National Monument, 
which was approved in 1999.  
The RMP was the first plan to be 
completed for any of President 
Clinton’s 14 National Monu-

ments designated for manage-
ment by BLM. The lawsuit was 
filed by the counties just before 
the six-year statue of limitations 
expired. The suit alleges that 
certain roads within the Monu-
ment are considered county 
roads, and that BLM did not 
have the authority to restrict ve-
hicle use on those roads. The 
counties have opposed the 
Monument’s vehicle restrictions 
and have removed BLM road 
signs, and have even posted 
illegal signs that encourage ve-
hicle use of closed routes. 
BLM’s restrictions were intended 
to protect natural and cultural 
resources within the Monument.   

President Clinton created the 
1.7-million-acre Monument in 
1996 in significant part to protect 
areas of natural and cultural sig-
nificance. Over 4,000 cultural 
sites have been recorded within 
the Monument, even though 
only 3 percent of the Monument 
has been surveyed.  The Trust 
and others sought to intervene 
as defendants in order to defend 
BLM’s road restrictions. A hear-
ing date has not yet been set.   
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The Otera Mesa in southern New 
Mexico has important natural, his-
toric, and cultural resources, includ-
ing more than 50,000 archaeologi-
cal and historical sites. [Stephen 
Capra, New Mexico Wilderness 
Alliance.]



C I T Y  O F  T A M P A  A P P E A L S  T R I A L  C O U R T  R U L I N G  
O V E R T U R N I N G  T H E  C I T Y ’ S  P E R M I T  D E N I A L  F O R  A  2 4 -
S T O R Y  C O N D O  B U I L D I N G  I N  H Y D E  P A R K  H I S T O R I C  
D I S T R I C T  
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The City of Tampa has filed a 
writ of certiorari with the Florida 
District Court of Appeal, seeking 
review of a trial court ruling that 
Tampa’s Architectural Review 
Commission may enforce its 
preservation regulations only to 
the extent that they do not con-
flict with the city’s zoning laws. 
The National Trust filed an 
amicus brief in support of the 
City’s appeal, together with the 
Florida Trust for Historic Preser-
vation, Tampa Preservation, 
Inc., and two local historic  

Neighborhood Associations. In 
the amicus brief, the preserva-
tion groups argued that the trial 
court’s interpretation of the rela-
tionship between the city’s zon-
ing and preservation laws is 
contrary to the city’s own laws 
as well as those in the State of 
Florida and around the country. 
The appeals court granted the 
motion to file the amicus brief on 
April 20, 2005. 

Consistent with established cri-
teria and guidelines for new 
construction in historic districts, 

the City of Tampa denied a de-
veloper’s application to build a 
24-story condominium building 
in the Hyde Park Historic Dis-
trict, which is comprised of 
three-story commercial buildings 
and single-family homes. In re-
sponse, the applicant filed a 
lawsuit challenging the city’s 
permit denial on constitutional 
and statutory grounds. A hearing 
date on the appeal has not yet 
been scheduled.

 
 
 
 
On April 21, 2006, the Virginia 
Supreme Court granted review 
in a case filed by preservation-
ists in Norfolk, challenging the 
City’s approval of a demolition 
permit for the 1903 Guild House 
in the North Ghent Historic Dis-
trict. The National Trust and 
APVA Preservation Virginia 
filed an amicus brief urging the 

Supreme Court to hear the 
case, because the trial court 
ruled that the plaintiffs lacked 
standing to bring the case, even 
though they were owners of 
other historic properties within 
the historic district. Among 
other things, the lawsuit chal-
lenges the validity of a provision 
in the Norfolk preservation ordi-

nance that attempts to preclude 
any party other than the appli-
cant from appealing decisions 
of the Planning Commission 
such as the decision to allow 
demolition in this case. Briefs 
will be filed with the Virginia 
Supreme Court on May 31, with 
an argument expected in Au-
gust or September 2006. 

 

 

 
 
 

 
 
 
Briefing before the Illinois Appel-
late Court was completed on 
April 25, 2006 in a case chal-
lenging a decision by the Village 
of Lombard, Illinois (a Chicago 
suburb) to demolish the 1928 
DuPage Theatre, one of only 
two National Register properties 
in Lombard. The Appellate Court 
had issued an injunction on No-
vember 30, 2005—just one day 
before the Village of Lombard 
was set to approve a demolition 
contract for the building. The 

appeal seeks to overturn a Cir-
cuit Court ruling that would have 
allowed the demolition.  

The lawsuit was originally filed in 
September 2005 to save the 
theatre. The Landmarks Preser-
vation Council of Illinois (LPCI) 
and the National Trust inter-
vened in the case, because of 
the Trust’s unusual status in Illi-
nois, where the state supreme 
court held in 1988 that the Na-
tional Trust has standing to en-

force local preservation laws by 
virtue of our congressional char-
ter. The Circuit Court upheld the 
standing of the National Trust 
and LPCI to intervene, but ruled 
that the original plaintiffs—the 
Lombard Historical Commission 
and Friends of the DuPage 
Theatre—lacked standing to 
bring the case. A hearing date 
for the appeal has not yet been 
scheduled.

 
 
 

The Appellate Court had 

issued an injunction on  

November 30, 2005- just 

one day before the Village 

of Lombard was set to ap-

prove a demolition contract 

for the building. 

U P H O L D I N G  S T A T E  A N D  L O C A L  P R E S E R V A T I O N  L A W S .  .  .  

 

The trial court’s interpreta-

tion of the relationship be-

tween the city’s zoning and 

preservation laws is con-

trary to the city’s own laws 

as well as those in Florida 

and around the country. 

N A T I O N A L  T R U S T  L E G A L  D E F E N S E  F U N D :  M A Y  2 0 0 6  U P D A T E S

The 1903 Guild House in Norfolk is 
the subject of a challenge in state 
court over the standing of local 
residents to challenge a demolition 
permit under local law. [Norfolk 
Preservation Alliance] 
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On February 9, 2006, the U.S. 
Court of Appeals for the Fifth 
Circuit held oral argument in the 
long-pending New Orleans Wal-
Mart case, challenging the con-
struction of a Wal-Mart in the 
historic Lower Garden District. 
The Trust participated in the ar-
gument, after filing an amicus 
brief on December 7, 2004. The 
Wal-Mart is a component of a 
major HOPE VI project, funded 
by the US Department of Hous-
ing and Urban Development 
(HUD), to replace the 1500-unit 
St. Thomas public housing pro-
ject with a mixed-income and 
mixed use development. The 
lawsuit challenges HUD’s failure 
to comply with the National Envi-
ronmental Policy Act (NEPA) by 
failing to prepare an EIS for the 

project, and failure to comply 
with Section 106 of the National 
Historic Preservation Act 
through improper delegation to 
the Housing Authority of New 
Orleans, which negotiated an 
initial Memorandum of Agree-
ment that was never executed 
by HUD. 

Though the Wal-Mart was com-
pleted and opened while the 
appeal was pending, the store 
was thoroughly looted after Hur-
ricane Katrina in 2005, and has 
not reopened, though it did 
serve as a temporary shelter 
and operations base for the New 
Orleans police. Meanwhile, the 
housing component of the rede-
velopment project has become 

more urgent in the wake of the 
hurricane.  

The three-judge panel hearing 
the appeal was concerned that 
the case had become moot as a 
result of the hurricane. The par-
ties filed supplemental briefs 
arguing that the case was not 
moot because the project is far 
from complete. For example, 
nearly 800 housing units remain 
to be built as part of the devel-
opment. All but 100 of those will 
be built in the Lower Garden 
District, which is on relatively 
high ground within the City and 
thus less vulnerable to future 
flooding. The parties are still 
awaiting a decision from the 
court. 

 
 
 
 
 
The work of the National Trust’s Law Department would not be possible without the enormously generous contributions of lawyers and law 
firms and others who have donated substantial pro bono or sponsorship assistance to the National Trust this year, including the following: 
 
Arnold & Porter, LLP, Washington, DC & New York, NY 
Ater, Wynne, LLP, Seattle, WA 
Ali Barrionuevo, Esq., Washington, DC 
Franklin Beattie, Esq., Georgetown, SC 
Becker & Walker, LLC, Canton, CT 
The Bogaard Foundation, Pasadena, CA 
David Bonderman, Esq., Fort Worth, TX 
Brandt-Hawley Law Group, Glen Ellen, CA 
Clarion Associates, Inc., Chicago, IL 
Cultural Resource Analysts, Inc., Lexington, KY 
David A. Doheny, Esq., Bethesda, MD 
Robert G. Dreher, Esq., Washington, DC 
Earthjustice, Denver, CO & Washington, DC 
Andrea C. Ferster, Esq., Washington, DC 
Fried, Frank, Harris, Shriver, & Jacobson, LLP, Washington, DC 
    & New York, NY 
Steven M. Friedman, Esq., Los Angeles, CA 
Carter B.S. Furr, Esq., Norfolk, VA 
Greenberg Traurig, LLP, Miami, FL 
Walter J. Handelman, Esq., White Plains, NY  
Heller Ehrman, LLP, Los Angeles, CA 
William Hassler, Esq. & Mary Gay Sprague, Esq., Washington, DC 
Holme Roberts & Owen, LLP, Denver, CO 
Hunton & Williams, LLP, Washington, DC, & Norfolk, VA 

Jerold S. Kayden, Esq., Cambridge, MA 
Katz, Teller, Brant & Hild, Cincinnati, OH 
Latham & Watkins, LLP, Washington, DC 
Joseph H. McGee, Esq., Charleston, SC 
Robert Muse, Esq., Washington, DC 
John C. Murphy, Esq., Baltimore, MD 
Morgan, Lewis & Bockius LLP, Washington, DC 
Nixon Peabody, LLP, Washington, DC 
Norris, McLaughlin & Marcus, PA, Somerville, NJ 
Pepper Hamilton, LLP, Philadelphia, PA & Washington, DC 
Pratt-Thomas, Epting & Walker, PA, Charleston, SC 
Robins, Kaplan, Miller & Ciresi, LLP, Washington, DC 
Robinson & Cole, LLP, Stamford, CT 
Antonio Rossmann, Esq., San Francisco, CA 
Smith & Duggan, LLP, Boston, MA 
Steptoe & Johnson, LLP, Washington, DC 
Peter Stoudt, Free Union, VA 
Susan Sturc, Esq., Washington, DC 
Alan D. Ullberg, Esq., Washington, DC 
Walsh, Colucci, Lubeley Emrich & Perpak, PC, Leesburg, VA 
Western Environmental Law Center, Taos, NM 
David F. Williams, Esq., Washington, DC 
Wilmer, Cutler, Pickering, Hale & Dorr, LLP, Washington, DC

 
 
 

 

The lawsuit challenges 

HUD’s failure to comply with 

the National Environmental 

Policy Act (NEPA) by failing 

to prepare an EIS for the pro-

ject, and failure to comply 

with Section 106 of the Na-

tional Historic Preservation 

Act through improper delega-

tion to the Housing Authority 

of New Orleans. 
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NATIONAL TRUST LEGAL DEFENSE FUND 
1785 Massachusetts Avenue, NW 

Washington, D.C. 20036 
Tel. (202) 588-6035 ● Fax. (202) 588-6272 

www.nationaltrust.org/law 

 
A public interest law office serving the cause of historic preservation . . . . 
 
Through its Legal Defense Fund, the National Trust for Historic Preservation— 
 

• is the only national organization that regularly goes to court to protect America's heritage; 

• defends, enforces, and monitors federal, state and local preservation laws to ensure their effectiveness in 
protecting historic resources; 

• advises both private and government lawyers, as well as citizen activists around the country, on using the 
tools of legal advocacy to protect our heritage; 

• educates lawyers, law students, and others interested in learning more about preservation law, creating a vi-
tal network of preservation advocates. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
Staff of the National Trust’s Law Department: 
 
Left to right: 
 

Mike Smith, Public Lands Counsel;  
George Siekkinen, Senior Architect;  
Betsy Merritt, Deputy General Counsel; 
Tom Mayes, Deputy General Counsel;  
Anita Canovas, Associate General Counsel;  
Natasha Moise, Office Administrator;  
Julia Miller, Special Counsel and Legal Education Coordinator;  
Ross Bradford, Assistant General Counsel; 
Kate Myers, Assistant General Counsel;  
Paul Edmondson, Vice President & General Counsel. 
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The National Trust for Historic Preservation is a 501(c)(3) nonprofit charitable organization chartered by Con-
gress in 1949. The National Trust provides leadership, education, advocacy, and resources to save America’s 
diverse historic places and revitalize our communities. The National Trust’s Legal Defense Fund relies almost 

exclusively on unrestricted membership dues and individual donations for support. 


