






































































































































Federal Historic Preservation Case Law o
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likely to find undue prejudice to defendants.® Courts may also examine defendants’ actions to determinc if their
conduct precluded notice and an opportunity for the public to make its concerns known earlicr. ™!

D. Ripeness and Mootness ’

When a suit is brought beforc an agency has had time to complete any historic review requirements, a court
will dismiss it for lack of ripencss or [ailure to exhaust administrative remedies.*'? In at least one case, the court -
allowed an action even though plaintiffs had not exhausted their administrative remedies because the court
determined that pursuit of the administrative remedies would be futile and application of the exhaustion rule
would bar considcration of a decision with wide-ranging effects on the public interest.'* In another case, the court
rejected defendants’ claim that the case should be dismissed and the agency be allowed to continue through the
administrativc process because the agency was willing to reopen consultation with the SHPO and Council: the
court noted that the agency had not been willing to cooperate until the lawsuit was filed. "

When a suit is brought but the agency climinates the historic review defccts during the pendency of the
action, a court will dismiss the casc as moot."'* Cases have also been dismissed as moot when the Federal
involvement ccases and the court determines that it can no longer grant plaintiffs redress. "' However, if there
is still an opportunity to impact a project, even il a projcct is ncar completion and a permit already issued, courts
will deny a motion to dismiss based on mootncss.*"’

19E] Rancho L.a Comunidad v. United States, No. 90-113 (D.N.M. May 21, 1991).

M d But see Apache Survival Coalition v. United States, 21 F.3d 895 (9th Cir. 1994) (court barred plaintiff”s claim
due to laches after finding that Forest Service provided ample opportunities for plaintitt to voice concerns).

2Inman Park Resloration, Inc. v. Urban Mass Transp. Admin., 414 F. Supp. 99 (N.D. Ga 1975), aff'd per curiam
sub. nom. Save Our Sycamore v. Metropolitan Atlanta Rapid Transit Auth., 576 F.2d 573 (5th Cir. 1978).

3Gierra Club v. Watl, No. CV-83-5878 A WT(C.D. Cal. Nov. 18, 1983), aff 'd sub. nom. Sierra Club v. Clark, 774
[F.2d 1406 (9th Cir. 1983).

“ME] Rancho La Comunidad v. United States, No. 90-113 (D.N.M. May 21, 1991).

“13Committee on Civic Rights of the Friends of the Newburyport Waterfront v, Romney, 518 F.2d 71 (1st Cir. 1975);
Black Hills Alliance v. Regional Forester, 326 . Supp. 257 (1D.S.D. 1981); Don’t Tear It Down, Inc. v. General Servs.
Admin., 401 F. Supp. 1194 (D.D.C. 1975).

N9Native Americans for Enola v. United States Forest Serv., 832 F. Supp. 297 (D.Or. 1993), vacated, 60 F.3d 645 (9th -
Cir. 1995) (logging covered by permit complete and permit expired);, Gettysburg Batilefield Preservation Ass'n. v.
Gettysburg College, 799 F. Supp. 1571 (M.D. Pa. 1992), aff’d, 989 I.2d 487 (3d Cir. 1993) (land exchange completed and
private entities in control of property). See afso Indiana Coal Counctl v. Lujan, 774 F. Supp. 1385 (D.D.C. 1991), vacated
in part and appeal dismissed, No. 91-5397 (D.C. Cir. Apr. 26, 1993).

“7E] Rancho La Comunidad v. United States, No. 90-113 (D.N.M. May 21, 1991) (court rejected mootness claim after
finding that the damage done by defendants could be reversed and the site salvaged). See afso Vicux Carré Property Owners,

Residents & Assocs. v. Brown, No. 87-3700 (1:.D. La. Sept. 21, 1987), aff'd in part, rev'd in part, 875 F.2d 453 (5th Cyr.
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E. Scope and Standard of Review

When a court accepts jurisdiction of a controversy, it generally limits the scope of its review to the
administrative record in existence."® Because this is so, courts hold that agencies should create a detailed record
of their consideration of the effects of their undertakings on historic properties.* Under certain circumstances,
courts will allow plaintiffs to supplement the agency record.**

When a court renders a decision on Federal agency compliance with NHPA, the court usually applies the
“arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law’ standard of review of the
Administrative Procedure Act.*' Some courts have found an implied private right of action through the attorneys’
fecs section of NHPA, but those decisions fail to clearly indicate what standard of review a court should apply

1989), cert. denied, 493 U.S. 1020 (1990), on remand, No. 87-3700 (E.D. La. Aug. 15, 1990), aff 'd in part, rev'd in part,
948 FF.2d 1436 (5th Cir. 1991), on remand, No. 87-3700 (E.D. La. Mar. 15, 1993), aff'd, 40 F.3d 112 (5th Cir. 1994),
reh’g en banc denied, 49 F.3d 730 (5th Cir. 1995) (courts addressed mootness claim several times at various stages of
proceeding).

W¥3erkshire Scenic Ry. Museum v. Interstate Commerce Comm’n, 52 FF.3d 378 (Ist Cir. 1995); Pueblo of Sandia v
United States, 50 F.3d 856 (10th Cir. 1995); City of Grapevine v. Dep’tof Transp., 17 F.3d 1502 (D.C. Cir.). cerr. denied.
115 8. CL 635 (1994); National Trust for Historic Preservation v. Federal Deposit Ins. Comp., No. 93-0904 (D .1D.C. May
7,1993), aff'd, 995 1°.2d 238 (D.C. Cir.), vacated, 5 1°.3d 567 (D.C. Cir. 1993), reinstated in part, 21 ¥.3d 469 (1D.C. Cir.),
cert. denied, 115 S. Ct. 683 (1994), West Branch Valley Flood Protection Ass'n v. Stone, 820 IF. Supp. 1 (D.D.C. 1993):
Indiana Coal Council v. Lujan, 774 F. Supp. 1385 (D.ID.C. 1991), vacated in part, appeal dismissed, No. 91-5397 (D.C.
Cir. Apr. 26. 1993); Sugarloat Citizens Ass’n v. Federal Energy Regulatory Comm’n, 959 F.2d 508 (4th Cir. 1992):
Communities, Inc. v. Busey, 956 F.2d 619 (6th Cir.), cert. denied, 506 U.S. 953 (1992), Boarhead Corp. v. Erickson, 726
. Supp. 607 (E.D. Pa. 1989), aff'd, 923 F.2d 1011 (3d Cir. 1991); Friends of Sierra R.R. v. Interstate Commerce Comm’n,
881 7.2d 663 (9th Cir. 1989), cert. denied sub nom. Tuolumne Park & Recreation Dist. v. Interstate Commerce Comm’n,
493 1J.S. 1093 (1990); Tlhnois Commerce Comm’n v. Interstatc Commerce Comm’n, 848 F.2d 1246 (D.C. Cir. 1988), cert.
denied, 488 U.S. 1004 (1989); Town of Belmont v. Dole, No. C83-241-L (D.N.H. Aug. 20, 1983), rev'd, 766 ¥.2d 28 (1st
Cir. 1985), cert. denied, 474 U.S. 1055 (1986); Techworld Dev. Corp. v. District of Columbia Preservation League, 648
. Supp.106 (D.D.C. 1986);, National Center for Preservation Law v. Landrieu, 496 I. Supp. 716 (D.S.C.), aff’'d per curiam,
635 IF.2d 324 (4th Cir. 1980).

"9Ely v. Velde (Ely 1), 451 F.2d 1130 (4th Cir. 1971).

120 See National Trust for Historic Preservation v. Blanck, Civ. Action No. 94-1091 (PLF) (D.D.C. Sept. 13, 1996);
Citizens tor the Scenic Severn River v. Skinner, 802 F. Supp. 1325 (D. Md. 1991) (court acknowledged that evidence
outside the administrative record mav be considered to explain the record or to determine whether appropriate factors were

considered).

15 1).8.C. § 706(2)XA) (1994).
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where a private right of action is found.™ The D.C. Circuit, in a 1996 decision, declined to find a private right
of action under NHPA

F. Remedies

In most preservation cases, the remedy sought has been a temporary restraining order** and a permanent®**
or preliminary injunction™ against the Federal activity or Federal funding. In other cases, the remedy sought has

3 3parhead Corp. v Erickson, 923 F.2d 1011 (3d Cir. 1991), Bywater Neighborhood Assoc. v. Tricarico, 879 F.2d
165 (5th Cir. 1989), cert denied, 494 U.S. 1004 (1990), Vieux Carré Property Owners, Residents and Assocs. v. Brown,
8751°.2d 453 (5th Cir. 1989), cert. denied, 493 U.S. 1020 (1990) (even though court found implied private right of action,
it sull reviewed the Tederal ageney action under the APA standard of review); North Oakland Voters Alliance v. City of
Qakland, No. C-92-0743 MLIP (N.I). Cal. OcL. 6, 1992).

INational Trust for [listoric Preservation v. Blanck, Civ. Action No. 94-1091 (PLF) (D.D.C. Sept. 13, 1996).

= emporany restraining orders granted in National Trust for Historic Preservation v. Federal Deposit Ins. Corp., No.
93-0904 (D.D.C. May 7. 1993), aff 'd. 995 I'.2d 238 (D.C. Cir.), vacated, 5 ¥.3d 567 (D.C. Cir. 1993), reinstated in part,
21 F3d 469 (D.C. Cir), cert. denied, 115 S, Ct. 683 (1994), Preservation League v. Lake Placid Land Corp., No. 92-CV-
148 (N.DINYY. Teb. 9, 1993): State of Kansas v. Adams, 608 IF.2d 861 (10th Cir. 1979), cert. denied sub nom. Spannaus
v. Goldschmidt, 4435 U.S. 963 (1980): I°il] the Pool Comm. v. Village of Johnson City, No. 82-CV-762 (HGM) (ND.N.Y.
Aug. 19, 1982): Citizens & Landowners Agamst the Miles City/New Underwood Powerline v. Secretary, United States
Deprtof Energy, 31317 Supp. 257 (D.S.D. 1981), aff'd, 683 I.2d 1171 (8th Cir. 1982); 3avou St. John Improv. Ass™n v.
Sands, No. 81-1358 (12D, La. May 28, 1981), injunction modified, | 1983] 13 Envtl. I.. Rep. (Envtl. 1. Inst.) 20,011 (June
17. 1982): Committee to Save the IFox Bldg. v. Bumingham Branch of the Fed. Reserve Bank, 497 F. Supp. 504 (N.D. Ala.
1980): Carson v. Alvord, 487 F. Supp. 1049 (N.D. Ga. 1980); Historic Preservation of Shreveport v. Department of Health,
Fdue., & Wellare. No. 78-0905 (W.1D. La. Sept. 11, 1978); Committee to Save the South Green v. Hills, [1977] 7 Envil.
[.. Rep. (Envtl. L. Inst.) 20,061 (D. Conn. Nov. 3, 1976); Save the Courthouse Comm. v Lynn, 408 IF' Supp. 1323
(S.DNCY. 1975): Don't Tear It Down, Inc. v. General Servs. Admin., 401 F. Supp. 1194 (D.D.C. 1975).

Temporary restraining orders denied in Wicker Park Historie Dist. Preservation Fund v. Pierce, 565 T. Supp. 1066
(NI T 1982): Birmingham Realty Co. v. General Servs. Adnun., 497 F. Supp. 1377 (N.D. Ala. 1980); Barcelo v. Brown,
478 I Supp. 646 (D.P.R. 1979), aff 'd in pait, vev'd in part, 643 F.2d 835 (1st Cir. 1981), rev'd on other grounds sub.
nom. Weinberger v, Bareelo, 436 U.S. 305 (1982). Cobble Hill Ass’'n v. Adams, 470 F. Supp. 1077 (ED.N.Y. 1979);
Citizens” Comm. for Envtl. Protection v. United States Coast Guard, 456 F. Supp. 101 (D.N.J. 1978). Weintraub v. Rural
Iilee. Admun., 457 7. Supp. 78 (M.D. Pa. 1978). Inman Park Restoration, Inc. v. Urban Mass Transp. Admin., 414 F. Supp.
99 (N.ID. Ga, 1973), supp. order, 414 F. Supp. 121 (1976), aff'd per curiam sub nom. Save Our Sycamore v. Metropolitan
Atlanta Rapid Transit Auth., 376 1.2d 373 (3th Cir. 1978).

EPemanent mjunctions granted in Pacific Gas Transmission Co. v. Richardson's Recreational Ranch, 773 F. Supp.
246D O 19910, aff°d, 9 17 3d 1394 (9th Cir. 1993); Stop H-3 Ass'n v. Coleman, 533 [.2d 434 (9th Cw ), cert. denied,
429 U8 999 (1976). Natonal Trust for Histonie Preservation v. United States Army Corps ol Eng'rs, 352 F. Supp. 784
(S.1. Ohio 1982). Commonwealth of Puerto Rico v. Muskie, 507 F. Supp. 1035 (D.P.R.), injunction vacated sub. nom.
Marquez-Colon v. Reagan, 668 I7.2d 611 (1st Cir. 1981); Thompson v. Fugate, 347 F. Supp. 120 (E.D. Va. 1972).

Prelimmary injunctions granted in 131 Rancho I.a Comunidad v. United States, No. 90-113 (12.N.M. Mav 21, 1991);
Attakat v United States. 746 F. Supp. 1395 (1. Ariz. 1990); Ferris v. Secretary of the Umited States Dep 't of Transp., No.
R9-C-779-C (W.ID. Wis. 1989y Colorado Raver Indian Tribes v. Marsh, 605 I, Supp. 1425 (C.ID. Cal. 1985); Fill the Pool
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been review of agency decisions. ™ In the past, the courts have displayed some creativity in fashioning remedies.

Comm. v. Village of Johnson City, No. 82-CV-762 (HIGM) N.D.N.Y. Aug. 19, 1982); Wisconsin Heritages, Inc. v Harris,
460 . Supp. 1120 (E.D. Wis. 1978), 490 F. Supp. 1334 (1980); Libby Rod & Gun Club v. Poteat, 457 F. Supp. 1177 (D.
Mont. 1978); Hall County Historical Soc’y v. Georgia Dep’t of Transp., 447 F. Supp. 741 (N.D. Ga. 1978); Committee
to Save the South Green v. Hills, [1977] 7 Envtl. L. Rep. (Envtl. L. Inst.) 20,061 (D. Conn. Nov. 5, 1976); Save the
Courthouse Comm. v. Lynn, 408 IF. Supp. 1323 (8.D.N.Y. 1975); Boston Walerfront Residents Ass’n v. Romney, 343 F.
Supp. 89 (D. Mass. 1972).

Preliminary injunctions deniced because agency complied with NFIPA or other related laws m Native Americans
for Enola v. United States Forest Serv., 832 F. Supp. 297 (D. Or. 1993), vacated, 60 F.3d 645 (9th Cir. 1995); Walsh v.
United States Army Corps ol Eng’rs, 757 I*. Supp. 781 (W.D. Tex. 1990); Town of Belmont v. Dole, 766 F.2d 28 (1st Cir.
1985), cert. denied, 474 U.S. 1055 (1986); Sietra Club v. Watt, No. CV-83-5878 AWT (C.D. Cal. Nov. 18, 1983), aff'd
sub nom. Sierra Club v. Clark, 774 FF.2d 1406 (9th Cir. 1985); Northwest Indian Cemetery Protection Ass’n v. Peterson,
552 F. Supp. 951 (N.D. Cal.1982). National Indian Youth Council v. Andrus, 501 F. Supp. 649 (D.N.M. 1980), aff"d, 664
F.2d 220 (10th Cir. 1981), Catholic Action of Hawaii/Peace Educ. Project v. Brown, 468 F. Supp. 190 (ID. Hawaii 1979),
rev'd sub. nom. Weinberger v. Catholic Action of Hawaii/Peace Educ. Project, 643 F.2d 569 (9th Cir. 1980), rev 'd, 454
U.S. 139 (1981); Central Okla, Preservation Alliance, Inc. v. Oklahoma City Urban Renewal Auth., 471 F. Supp. 68 (W.D.
OKla. 1979), D.C. Fed'n of Civic Ass'ns v. Adams, 571 F.2d 1310 (4th Cir. 1978); Ely v. Velde (Ely ), 451 ¥.2d 1130 (4th
Cir. 1971).

Injunction denied because NHPA inapplicable in Preservation League v. Lake Placid Land Corp., No. 92-CV-148
(N.D.NLY. Feb. 9, 1993); Gettysburg Battlefield Preservation Ass’n v. Gettysburg College, 799 F. Supp. 1571 (M.D. Pa.
1992), aff'd, 989 F.2d 487 (3d Cir. 1993); Citizens for the Scenic Scvern River Bridge, Inc. v. Skinner, 802 F. Supp. 1325
D. Md. 1991), aff 'd, 972 I*.2d 338 (4th Cir. 1992), McMillan Park Comm. v. National Capital Planmng Comm’™n, 968 F.2d
1283 (D.C. Cir. 1992); Village of Los Ranchos v. Barnhart, 906 F.2d 1477 (10th Cir. 1990), cert. denied, 498 1J.S. 1109
(1991); People for Responsible Omaha Urban Dev. v. Interstate Commerce Comm’n, CV-88-0-247 (D. Neb. Feb. 14,
1989), aff'd, No. 89-1342 NL: (8th Cir. Sept. 14, 1989), 889 F.2d 1092 (mem.), cert. denied, 495 U.S. 957 (1990), Lee
v. Thornburgh, 877 F.2d 1053 (D.C. Cir. 1989); Historic Preservation Guild v. Burnlev, 896 F.2d 985 (6th Cir. 1989);
Vieux Carré Property Owners, Residents & Assocs. v. Brown, 875 17.2d 453 (5th Cir. 1989); Ringsred v. City of Duluth,
828 I.2d 1305 (8th Cir. 1987): Techworld Dev. Corp. v. District of Columbia Preservation I.eague, 648 F. Supp. 106
(D.D.C. 1986). Bovd v. Roland, 789 I' 2d 349, (5th Cir. 1986). Commuttee to Save the Fox Bldg. v. Birmingham Branch
of the Fed. Reserve Bank, 497 F. Supp. 504 (N.D. Ala. 1980). Weintraub v. Rural Elec. Admin., 457 F. Supp. 78 (M.D.
Pa. 1978); Ad Hoc Comm. to Save the Old Camegie Lib’y Bldg. v. City of Atlanta, No. C77-541A (N.D. Ga. Apr. 7, 1977);
Saint Joseph Historical Soc’y v. Land Clearance for Redev. Auth., 366 F. Supp. 605 (W.D. Mo. 1973).

Injunction denied on other grounds in Apache Survival Coalition v. United States, 21 F.3d 895 (9th Cir. 1994)
(NHPA claim barred by Jaches); National Trust for Historic Preservation v. Federal Deposit Ins. Corp., No. 93-0904
(D.D.C. May 7, 1993) (court lacked jurisdiction), aff'd, 995 F.2d 238 (D.C. Cir.), vacated, 5 F.3d 567 (D.C. Cir. 1993),
reinstated in part, 21 F.3d 469 (D.C. Cir.), cert. denied, 115 S. CL. 683 (1994); Don’t Tear It Down, Inc. v. Pennsylvania
Ave. Dev. Corp., 642 F.2d 527 (D.C. Cir. 1980) (terms of MOA had been satisfied); Iidwards v. First Bank of Dundee, 534
F.2d 1242 (7th Cir. 1976) (court lacked jurisdiction), Paulina Lake [ listoric Cabin Owners Ass'n v. United States Dep’t
of Agric. Forest Serv., 577 F. Supp. 1188 (DD. Or. 1983) (agency stipulated that it would comply with NIMPA); Aluli v.
Brown, 437 F. Supp. 602 (D. lawaii 1977), aff 'd in part, rev'd in part on other grounds, 602 F.2d 876 (9th Cir. 1979)
(plaintiffs had not shown irreparable injury); James v. Lynn, 374 F. Supp. 900 (D. Colo. 1974) (compliance with Exec.
Order No. 11,593 would be a needless act), Warm Springs Dam Task Force v. Gribble, 378 F. Supp. 240 (N.D. Cal. 1974)
(although injunction denied, court ordered defendants not to disturb archeological sites).

+1See, e.g., Berkshire Scenic Ry. Museum v. Interstate Commerce Comm’n, 52 F.3d 378 (1st Cir. 1995) (court of
appeals atlirmed 1CC abandonment exemption decision). National Trust for Historic Preservation v. Department of State,

834 F. Supp. 443 (D.D.C.), recons. denied, 834 F. Supp. 453 (D.D.C. 1993), aff 'd in part, rev'd in part sub nom. Sheridan
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In one case, an appellate court remanded the case to the district court for selection of a remedy:*® The State grant
recipient could implement the project without compliance with the National Historic Preservation Act if it
reimbursed the Federal Government for the money received for the project; could reapply for the Federal money
knowing that the Federal agency must comply with NHPA; or could abandon the projcct altogether. If the State
were to decline these alternatives, the court directed the district court to enter an injunction.

Courts have also directed agencies not to disturb historic resources even though they declined to issue
injunctions.*?®

X. Conclusion

In the 30 vears since the passage of the National Historic Preservation Act, court decisions have focused on
the application of NHPA to Federal agency projects, programs, and activities. Courts will examine the degrec and
nature of Federal involvement in a project in order to determine whether an undertaking exists as defined by
NHPA. The Federal involvement must be such that the Federal agency has enough control over the project to
influence its outcome. Courts increasingly focus on whether the Federal agency approval was a prerequisite to
the project or merely a nonbinding recommendation, in establishing the applicability of NHPA. Therc is still a
difference among the courts as to how to interpret the definition of an “undertaking™ in NHPA and the exact

Kalorama Historical Ass™n v. Christopher, 49 1°.3d 750 (D.C. Cir. 1995) (court of appeals aftirmed decisions of Director
of Office of Foreign Missions and Foreign Missions Board of Zoning Adjustment); City of Grapevine v. Department of
Transp., 17 F.3d 1502 (D.C. Cir.) (court of appeals denied petition for review of FAA’s approval), cert. denied, 115 S. CL.
635 (1994); Daingerfield Island Protective Soc’y v. Babbitt, 40 F.3d 442 (D.C. Cir. 1994) (court of appeals aflirmed
decisions of National Park Service and National Capital Planning Commission); Abenaki Nation of Mississquoi v. Hughes,
805 F. Supp. 234 (D. Vt. 1992) (district court affirmed Corps permilting decision), aff’d, 990 F.2d 729 (2d Cir. 1993), New
Hanover Township v. United States Army Corps of Eng’rs, 796 F. Supp. 180 (E.ID. Pa. 1992) (district court affirmed Corps
permitting decision), vacated, 992 ¥.2d 470 (3d Cir. 1993); West I3ranch Valley Flood Protection Ass'n v. Stone, 820 F.
Supp. 1 (D.D.C. 1993) (district cowrt held that Corps had complied with NEPA and NHI’A); Indiana Coal Council v. Lujan,
774 F. Supp. 1385 (D.D.C. 1991) (district courl found that Office of Surface Mining regulations failed to comply with
NHPA), vacated in part and appeal dismissed, No. 91-5397 (D.C. Cir. Apr. 26, 1993), Yerger v. Robertson, 981 I.2d 460
(9th Cir. 1992) (court of appeals upheld agency decision not to renew permit); Commonwealth of Kentucky v. Umited States
Army Corps of Eng’rs, No. 89-77 (E.D. Ky. Sept. 21, 1992) (district court held that Corps complied with NIiPA and
NHPA), Waterford Citizens™ Ass’n v. Reilly, 970 F.2d 1287 (4th Cir. 1992) (court of appeals found that FPPA had not
abused its discretion);, Sugarloaf Citizens Ass'n v. Federal Energy Regulatory Comm’n, 959 F.2d 508 (4th Cir. 1992) (court
of appeals affirmed FERC decision),; Communities, Inc. v. Busey, 956 F.2d 619 (61h Cir.) (court of appcals aflirmed FAA
decision), cert. denied, 506 1.S. 953 (1992); Friends of Sierra R.R. v. Interstate Commerce Comm’n, 881 F.2d 663 (9th
Cir. 1989) (court of appeals dismissed petition for review of ICC decision), cert. denied sub nom. Tuolumne Park &
Recreation Dist. v. Interstate Commerce Comm’n, 493 U.S. 1093 (1990); Illinois Commerce Comm'™n v. Interstate
Commerce Comm’n, 848 F.2d 1246 (D.C. Cir. 1988) (court of appeals upheld ICC order), cert. denied. 488 1.S. 1004
(1989), Connecticut Trust for Historic Preservation v. Interstate Commerce Comm™n, 841 F.2d 479 (2d Cir. 1988) (court
of appeals denied petition for review of [CC decision).

“XEly v. Velde (Ely I1), 497 I 2d 252 (4th Cir. 1974).
“9Warm Springs Dam Task Force v. Gribble, 378 . Supp. 240 (N.D. Cal. 1974).
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nature of the license, approval, permil, or assistance to which it refers. Generally, though, the courts™ inquiry
focuscs on the ability of the Federal agency to influence the project.

When courts {ind that Federal agencies have a duty to comply with NHPA, they have recognized the value
of Section 106 of NHPA as a “stop, look, and listen” procedural provision. Courts often compare NHPA to
NEPA and apply the same analysis when rendering opinions on compliance with both statutes, although many
courts acknowledge that the threshold for triggering NEPA is higher than NHPA. Courts have required adherence
to Scction 106 and the Advisory Council on Historic Preservation’s implementing regulations in varying degrees.
Some courts require strict adherence to the procedures, while others look beyond the Federal agency’s procedural
flaws and examine the cfforts made by the agency to mitigate the effects of the project on the historic property,
ruling in favor of Federal agencies if they substantially comply with Section 106 and its implementing regulations.
Unless agencics have been arbitrary or capricious, abused their discretion, or otherwise failed to act in accordance
with the law, courts tend to uphold the agencies” procedural compliance.

As the Council moves to new regulations, the principles of Section 106 that have evolved over 30 years will
continue to guide both the administrative process and judicial interpretion of NHPA. Courts will continue to
define the “edges™ of the application of Section 106, but it remains to be seen whether the tendency to draw the
boundaries conservatively will continue in light of any new regulations.
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