































































































Federal Historic Preservation Case Law

urban renewal: 1,2,8,12, 17,19, 21, 30,
33,44,47,61,68, 76, 81
Hudson River: 8

Illinois: 47, 78, 99
Immunity
28 U.S.C. 228a(1) & (6): 48
international board: 48
sovereign: 7, 68
Indians: 60, 66, 85, 87
Injunction
against local agency: 19, 71
against private entities: 108, 119
against State: 6, 36
conditional: 12
denied: 2, 4,6, 12, 1 , 29, , 34
42,44, 45, 46, 5 3 5 , 56,59, 64, 66, 83,
84, 88, 89,98
dissolved: 14, 68, 71, 80, 105
granted: 3, 5,7, 14, 19, 21, 24, 36, 39, 61,67, 71,
80, 82, 86, 87,97, 103
injury: 19, 42, 87
pending appeal: 4, 105

preliminary: 8, 14, 15, 19, 21, 22, 27, 29, 39, 61, 68,

80, 83, 87, 88, 97, 105, 106, 108, 123
standard: 45, 87
vacated: 49, 67
Inman Park neighborhood: 38
Interior, Department of the
Bureau of Indian Affairs: 108
Bureau of Land Management: 87, 88
Bureau of Reclamation: 66
Land and Water Conservation Fund: 80
National Historic Landmark program: 55

National Park Service: 16, 23, 69, 81, 105, 119, 127

National Register of Historic Places: 2,4,6,7, 12,
13,15, 18, 19, 22, 24, 27, 28, 29, 30, 33 33,
36,37, 38, 39,40, 41, 42, 44, 45, 46,
50, 51, 34, 55, 56, 58, 59, 60,61, 62,
69,71,73,74,75,76, 80, 82,86, 8

Office of Surface Mining: 120

International Joint Commission: 50

Interstate Commerce Commission: 96, 99, 104, 105,
129

Island: 6, 7, 42, 70
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Jobbers Canyon: 105
Johnson Pool: 80
Joinder of building owner: 59
Judgment for defendant: 32
Judicial Review: 1, 6, 45, 46, 58
Jurisdiction of Federal court
28 U.S.C. § 1331: 10, 19, 36, 37, 39
Administrative Procedure Act: 10, 19, 24, 133
amount in controversy: 10, 19, 21, 36, 37, 39
ancillary: 36
exclusive jurisdiction to courts of appeal: 102
none found: 22, 102, 104
non-Federal defendants: 10, 22, 39, 37, 114,
119,133
subject matter: 10, 19, 21, 36, 41, 102, 107,
120, 123,128,130, 133
Justice, Department of, Law Enforcement Assistance
Administration: 6, 12

K

Kahoolawe: 42

Kansas: 57

Kentucky: 2, 43,59, 111,112
Kentucky River: 112
Kootenai River: 39

Laches
burden of proof: 10, 125
continuing Federal involvement: 68
date laches begins to run: 10, 19, 21, 45, 110, 125
delay of | year: 71
delay of 1'4 years: 45
delay bf 2 months: 50
delay of 2 years: 59
delay of 34 weeks: 88
delay of 7 years: 10
delay of 8 vears: 76
delay reasonable: 10, 19, 21, 36, 71, 76, 88, 108
delay unreasonable: 50, 51, 53, 72, 125
demolition: 59, 68



diligence: 36, 76, 125
environmental lawsuit: 10, 88
found: 45, 50, 51, 59,72, 110, 125
historic building still stood: 19, 21, 68
not found: 10, 19, 21, 36, 38, 43, 64, 68, 71, 76, 88,
108
percentage of project completed: 45
prejudice to defendant: 38, 45, 51, 53,71, 72, 88,
108,110, 125
public interest: 10, 19, 21, 45, 68
purposes of NHPA and NEPA fulfilled: 19, 21
test: 10, 21, 38, 43, 125
Lake Placid Club: 123
Lake Superior: 48
Lake Superior Board of Control: 48
Landmark (see National Historic Landmark and name
of specific landmark)
Land and Water Conservation Fund: 80
Las Huertas Canyon: 132
Law Enforcement Assistance Administration (see
Justice, Department of)
Lease, building: 50
Lease, mining: 66
Levee: 71
Library: 27
Library Service and Construction Act: 27
License: 9, 39, 66, 84, 118, 130
Lighthouse: 74, 103
Loan and capital grant (see Housing and Urban
Development, Department of)
Loan and loan guarantee: 39, 52, 55
Louisiana: 37,62, 71,77, 133

M

Market Square Historic District: 11

Martha’s Vineyard: 74

Maryland: 110, 134

Massachusetts: 8, 49, 74, 129

Mass transit system: 38

Mather House: 21

Memorandum of Agreement (see Advisory Council on
Historic Preservation, regulations)

Merriam Base Camp: 85

Merritt College: 114

Michigan: 1, 98

Subject Index of Cases

Military operation: 40, 42, 64, 67, 70
Mining: 55, 63, 66, 120

Mississippi: 86, 89

Missouri: 11

Moanaloa Valley: 24

Montana: 23, 39

Mootness: 17, 18, 63, 108, 119, 120, 131, 133
Morosco Theater: 75

Motion to amend complaint: 59

Motion to dismiss (see Dismissal)

Motion to file supplemental complaint: 61
Motion to vacate: 47

Motorcycle race: 88

Mountain: 85

Mount Graham: 125

Munitions facility: 64

Munsey Building: 54

N

National Capital Planning Commission: 91, 113
National Environmental Policy Act: 16, 22, 68
applicability: 7, 11, 13, 19, 30, 64, 68, 81, 93, 99
appropriation request; 42
Atomic Energy Act and: 64
avoidance: 10, 12
categorical exclusion: 108, 110, 126
comment, duty of public: 61
compliance: 12, 30, 99
compliance required: 6, 7, 81
cooperating agency: 58
delegation: 58
environmental assessment: 64, 71, 75, 87, 94, 96,
99,118
environmental clearance: 44, 49, 75, 78
environmental impact statement: 28
adequacy: 11, 14, 15, 20, 23, 31, 32, 38, 39, 45,
58,61, 66,72, 75, 86, 88, 95,106,111, 118
aesthetic concern: 45
alternatives: 7, 19, 58, 61, 95, 111, 126
alternatives of preservation and rehabilitation: 9
annual: 42
appropriation request: 42
classified: 64
consultation with other agencies: 20
continuing involvement: 5
contro] over funds: 61
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Federal Historic Preservation Case Law

cumulative impacts: 111, 106, 126

direct effect: 87

disagreement among experts: 23

effect, cultural: 73, 86, 87, 88

effect on archeological resources: 14, 15, 23, 35,
39,42,66,71, 86, 87

effect on desert resources: 88

effect on historic property: 12, 20, 23, 29, 31, 38,
42,45,46,47,49, 53,58,61,71,76,78

effect, social: 59

effect, visual: 77

exemption: 67

“Federal” action: 10, 11, 22,27, 119, 130

hypothetical: 48

indirect effect: 87, 94

“major Federal action™: 37, 42, 47, 49, 53, 67, 68,
81, 87,94,99, 101, 109, 119, 130

Memorandum of Agreement, incorporation: 31, 58

minimal Federal involvement: 87, 94

mitigation measures: 88, 111, 118

new information: 42, 66, 68, 75

none prepared: 7, 19, 21, 30, 37, 49, 53, 61, 64,
67,68,71,73,76, 87,99

not required: 44, 46, 47, 49, 53, 67, 74

off-site location: 87

prepared: 11, 14, 16, 23, 28, 31, 32, 34, 35, 38,
39,42, 43, 45, 58, 65, 66, 68, 72,75, 79, 86,
88

programmatic: 86

“proposal”: 42

public disclosure: 64

required: 8, 19, 61, 64, 81, 87

revised: 39, 42

scope: 12, 87

“significantly affecting the environment™: 37, 53,
64,77, 87

social concern: 59

supplemental: 38, 42, 45, 75, 124

survey: 14, 42,72, 87

Executive Order No. 11593 and: 12, 15, 66, 81
“Federal agency™ 4, 6, 58

historic preservation policy: 7, 76, 81
insufficient Federal involvement: 27, 119

lead agency: 58, 118

national security and: 64

negative declaration: 19, 46, 49, 73, 76

NHPA and: 46, 66,71, 73, 76, 81, 93, 109
nondiscretionary statute and: 3
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not applicable: 4, 13, 22, 27, 30, 53, 76

Omnibus Crime Control and Safe Streets Act and: 3
ongoing project: 30, 81

private cause of action: 52

project splitting: 10

purpose: 3

unexecuted part of project: 9

withdrawal of funds: 13

National Historic Landmark: 4, 7, 27, 55, 77, 95, 110,

116, 133

National Historic Preservation Act: 48, 83

arbitrary and capricious action: 1
attorneys’ fees (see also Section 305): 17
avoidance: 10, 12
bond requirement: 33
costs (see also Section 305): 17
eligibility, determination of: 18, 19, 24, 37, 42, 44,
53,6168,70,71, 74,75, 81, 84,85,89, 110
Energy and Water Development Appropriation
Bill and: 57
Federal Advisory Committee Act, exemption from:
37
“Federal agency™: 4, 6, 53, 58,75
Historic Sites Act and: 55
landmark and (see also Section 110(f)): 55
legislative history: 68, 81
NEPA and: 20, 34, 46, 66, 71, 76, 81, 93, 94, 99,
106, 114, 133
nondiscretionary statute and: 3
Omnibus Crime Control and Safe Streets Act and: 3
past actions of agency: 78, 113
preservation requirement: 37, 87
project splitting: 10
Public Buildings Cooperative Use Act and: 50
purpose: 6, 66, 87
Section 106 (see also Advisory Council on Historic
Preservation, regulations): 31, 35, 39, 79
administrative record: 3
“affected area”™: 87, 121
applicability: 6, 8, 11, 13, 42, 68, 70, 74, 80, 81,
91,113
“approval™ 1,2, 19, 30, 39, 44, 68, 81, 94, 100,
105, 108, 109, 113, 126
archeological survey: 35, 39, 42, 67, 70, 87
comments of Council: 15, 20, 24, 30, 35, 47
compliance found: 11, 17, 20, 23, 28, 31, 34, 37,
38,56,65,72,73,83,88,118
compliance not found: 33, 74, 82, 87
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compliance not required: 19, 29, 44, 57,109, 115

compliance required: 3, 6, 7, 40, 74, 81, 87

condemnation and: 25, 40, 86

conditional approval: 108, 118, 126

consultation with SHPO: 37, 67, 71, 88

delegation: 36, 33, 58,77

deviation from Council recommendation: 15

effects: 7, 29, 31, 35, 34, 64, 85, 87, 93

exemption: 60

Federal action: 10, 11,22, 66, 115

“Federal agency™: 4, 6, 58, 59, 128

Federal funds: 98, 100, 108

Federal involvement: 39, 87, 91, 94, 100, 105,
115,119,120, 123

future funding: 1, 10

good faith: 66

historic significance, determination of: 76

identification of resources: 34, 67, 74

indirect or insubstantial effect: 8, 45, 46, 87

insufficient Federal involvement: 4, 10, 27, 39, 51,
62, 100, 105, 109, 115, 119, 123

interested persons: 118

international entity: 48

inventory: 66

lead agency: 32, 58,118

legislative history: 68, 81

“license™: 40, 130, 133

license, implied: 84

literature search: 67

no adverse effect: 34

no effect: 28, 34, 46, 52, 64

nondiscretionary statute and: 3

non-Federal defendants: 133

not applicable: 2, 4, 10, 13, 19, 21, 22, 27, 30, 39,
44, 46, 47, 50, 51, 57,59, 61,62, 84, 105

notification requirement: 2

ongoing Federal action: 68, 80, 81

“opportunity to comment™: 3, 16, 20, 34, 44, 45,
61,81, 82

“permit area”: 87

“prior to approval™: 1, 19, 30, 81, 126

private right of action: 42, 52, 102, 107, 114,
133,134

procedural statute: 81, 99, 106, 110

project splitting: 10

public: 118

purpose: 81, 87

record, obligation to make: 3

Subject Index of Cases

“rubber-stamping”: 33, 36, 115
rumor of historic significance: 2
salvage activities: 39
scope: 11,37,87,115
Section 4(f) and: 43, 95
stage-by-stage compliance: 66, 121
substantial compliance: 15, 61, 66, 88, 118
survey requirement: 40, 66, 67, 71, 72, 87
“take into account™: 3, 37, 45, 61, 81, 125
temporary effect: 46
timing: 1, 2, 12, 19, 21, 30, 44, 47, 50, 53, 61, 62,
66,74, 81,99,114,126
transfer of title and: 84, 86, 114
“undertaking™ 7, 22, 62, 91, 94, 109, 113, 114,
115, 116, 120, 123, 130, 133, 134
veto authority: 113, 130
Section 110(a): 87, 101, 103, 112, 134
Section 110(b): 100
Section 110(d): 100
Section 110(f): 77, 95
Section 305: 68, 80, 81, 82, 84, 134
substantive decision: 84, 130
unexecuted part of project: 9
withdrawal of funds: 11, 62
National Park Service (see Interior, Department of the)
National Register of Historic Places: 2, 4, 6,7, 12, 13,
14,16, 18, 19, 21, 22, 24,27, 28, 29, 30, 33, 35,
36, 37,38, 39,40, 41,42, 43, 44, 45,47, 49, 50,
52, 53, 55, 56, 58, 59, 61, 62, 63, 64, 65, 66, 68,
70,71,73,74,75,76, 79, 80, 81, 82, 84, 85, 86,
87
removal from: 69
National security: 64
Native Americans: 60, 66, 85, 101, 118, 125
Native American Graves Protection and Repatriation
Act: 118
Navigable waters of the United States: 10, 28
Navy (see Defense, Department of)
Nebraska: 105
New Hampshire: 92
New Jersey: 32, 81
New Mexico: 66, 108
New York: 8, 19, 46, 69, 75, 80, 123
Nichols Cafe: 18
Ninth Circuit, U.S. Court of Appeals (see United States
Court of Appeals)
North Carolina: 29, 40
Nuclear weapons storage facility: 64
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Federal Historic Preservation Case Law

Ohio: 35, 82

Ohio River: 82

Okiokiolepe Fishpond: 64
Oklahoma: 44

Old Federal Building: 37

Old Grand Rapids City Hall: 1
Old Stone Academy: 81

Old Truss Bridge: 79
Olentangy River: 35
Omnibus Crime Control and Safe Streets Act: 3
Oregon: 7, 84, 122, 131

Paces Ferry Woods: 52
Palmetto Iron Works: 45
Paris Pike: 52
Park: 15, 32, 35, 56
Parking facility: 45
Parties
citizens’ group: 18, 34, 46, 59, 68
corporation: 1, 10, 21, 39, 43, 44, 73
historical society: 36
Indian tribes: 87, 101
intervenor: 36
library card holder: 27
members of preservation organization: 6, 19
mining company: 55, 63, 66
neighborhood organization: 59
nonprofit organization: 1, 2, 10, 19, 44
preservation organization: 54, 61, 68
property owner: 2,7, 12,19, 40, 43, 48, 72, 84
resident: 6, 11, 19, 27, 38, 49
SHPO: 41
State: 6, 16, 32, 36
taxpayer: 2
town: 68 -
unincorporated association: 21
user: 43
Pearl Harbor: 64
Penal facility: 6, 12
Pennsylvania: 16, 31, 41, 107, 119, 121, 135
Pennsylvania Avenue Development Corporation: 54

Pennsylvania Avenue Development Corporation Act:

54
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Permit: 7, 28, 32, 53, 54, 56,71, 74, 79, 82, 84, 87,
88,106, 117,118, 120, 121, 130, 131, 133

Petroglyph: 24

Plankinton Mansion: 61

Political pressure: 3, 58, 75

Pool: 80

Portland International Airport: 7

Potomac River: 6

Powerhouse: 8

Power transmission line: 20, 72

Preemption: 54

Preliminary injunction (see Injunction)

Prescott National Forest: 117

Private cause of action (see particular statute)

Programmatic Agreements: 106

Public Buildings Cooperative Use Act: 50

Puerto Rico: 67, 70

R

Railway: 4, 31, 57, 96, 99, 104, 129
Railway station: 4, 31
Ranch: 85
Reading Terminal: 31
Refugee camp: 67
Refugee Education Assistance Act: 67
Remand to agency: 3, 5, 6, 16, 55, 74, 85
Remand to district court: 12, 24, 68
Remedy (see also particular remedy)
caution on scope of project: 45
order to conduct survey: 40
order that resources not be disturbed: 15, 71
selection of: 12
Republic Building: 59
Res judicata: 15
Richland West End Historic District: 65
Riggs Bank Building: 18
Ripeness: 38, 93, 108, 121
Riprap: 87
River: 3,7, 9, 28, 35,39, 79, 82, 87
River City project: 87
Rivers and Harbors Act: 10
Road: 83
Rock, petroglyph: 24
Rural Electrification Administration (see Agriculture,
Department of)



S

Saint Joseph Historic District: 11
Sale of property: 30, 37
San Francisco Peaks: 85
Second Circuit, U.S. Court of Appeals (see United
States Court of Appeals)
Seventh Circuit, U.S. Court of Appeals (see United
States Court of Appeals)
Severn River Bridge: 110
Sewage treatment plant:.35
Six Rivers National Forest: 83
Sixth Circuit, U.S. Court of Appeals (see United States
Court of Appeals)
Ski area: 85
Snow Bowl: 85
South Carolina: 45, 58
South Dakota: 63, 72
South End Historic District: 49
South Green Historic District: 21
Sovereign immunity (see Immunity)
Stallings Building: 50
Standing
Administrative Procedure Act: 6, 10, 19, 37, 43
aesthetic interest: 19, 36, 39, 59, 79, 114, 135
association: 6, 21, 36, 41, 108
attorneys’ fees provision in NHPA: 97
corporation: 1, 10, 21
Department of Transportation Act and: 79
development proposal: 2
Executive Order No. 11593 and: 27
found: 6, 10, 16, 19, 21, 27, 36, 37, 39, 43, 53, 59,
68,79, 88,101,108, 114
historic interest: 79
injury: 6, 10, 19, 21, 27, 36, 39, 53, 59, 79, 135
interest: 1, 2, 6, 19, 101, 105, 114, 123, 133, 135
library card holder: 27
link between taxpayer status and NHPA: 2
member: 6, 10, 19, 21, 36, 39, 59, 79
NEPA and: 6, 19, 59, 105
NHPA and: 6, 10, 19, 21, 27, 37, 39, 53, 97, 105,
133
nonprofit organization: 1, 2, 10, 19, 97, 105, 116,
123
not found: 1, 2, 10, 36, 101, 136
private attorney general: 2, 3
property owner: 2, 19, 36, 43
public interest: 6, 10

Subject Index of Cases

resident: 3, 19, 27, 36, 41
Rivers and Harbors Act and: 10
SHPO: 41
standard: 37
State: 15
taxpayer: 2
to challenge land exchange agreement: 36
to enforce MOA: 32, 97
user: 10, 21, 27, 43, 59
zone of interests: 10, 19, 21, 27, 39, 53,79
State, Department of: 130
Storm King Mountain: 8
Street: 38
Sugarloaf Mountain Historic District: 115
Summary judgment: 10, 35, 56, 75, 82, 85
Supreme Court, United States (see United States
Supreme Court)
Survey (see Advisory Council on Historic Preservation,
regulations; Archeological resources; Executive
Order No. 11593; National Historic
Preservation Act)
Sycamore Street: 38

T

Taking (see United States Constitution, Fifth
Amendment;, Condemnation)
Techworid: 91
Telegraph Building: 41
Tellico Dam: 14, 60
Temporary restraining order
denied: 38, 32, 39, 46, 70, 50, 78, 98
granted: 19, 18, 21, 37, 52, 53,72, 71, 80, 123, 128
granted, then dissolved after change of
circumstances: 57
Tennessee: 14, 25, 60, 65
Tennessee Tombigbee Waterway Project: 86
Tennessee Valley Authority: 14, 25, 60
Tenth Circuit, U.S. Court of Appeals (see United States
Court of Appeals)
Texas: 106, 126, 128
Theater: 75, 90
Third Circuit, U.S. Court of Appeals (see United States
Court of Appeals)
Three Sisters Islands: 6
Timber harvesting; 83
Tower: 16, 30
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Federal Historic Preservation Case Law

Traditional cultural property: 108, 131, 132
Train (see Railway)
Transfer of property: 37
Transportation, Department of (see also AMTRAK;
Bridge; Department of Transportation Act;
Federal-Aid Highway Act; Highways): 3, 29, 31,
34, 43,57
capital assistance grant: 31
Coast Guard: 28, 32, 79, 103
Federal Aviation Administration: 111, 126
Federal Highway Administration: 7, 24, 36, 46, 65,
79, 92, 93, 95, 97, 109
segmentation: 98, 109
Urban Mass Transportation Administration: 31, 38

Treasury, Department of, Comptroller of the Currency:

22,51
Tribal lands: 101
Tuckahoe Plantation: 9
Tunnel, commuter rail: 31
Turkish Chancery: 130
Tuxedo Park Village: 69

U

Uniform Relocation Assistance and Real Property
Acquisition Policy Act: 26
United States Constitution: 3
case or controversy: 32
due process: 55
Eleventh Amendment: 7, 43, 68
Fifth Amendment: 25, 55
Tenth Amendment: 55
United States Court of Appeals
1st Circuit: 17, 49, 70, 92, 129
2d Circuit: 5, 68, 96, 118
3d Circuit: 81, 107, 119, 121
4th Circuit: 4, 6, 10, 11, 28, 34, 58,110, 115, 116
5th Circuit: 38, 62, 86, 89, 102, 133
6th Circuit: 2, 14, 59,60, 98, 111
7th Circuit: 22, 47
8th Circuit: 94, 195, 109, 132
9th Circuit: 24, 26, 42,64, 73,76, 79, 104, 117,
122,125, 131
10th Circuit: 30, 57, 66
11th Circuit: 95
D.C. Circuit: 3, 54, 85, 93,99, 100, 113, 120, 126,
127,130
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United States District Court

Alabama, Northern District: 50, 53

Alabama, Southern District: 95 v

Arizona: 101

California, Central District: 87, 88

California, Northern District: 15, 83, 114

Colorado: 14 r

Connecticut: 21, 68

District of Columbia: 16, 18, 51, 85, 90, 91, 93, 100,
113, 120, 124, 128, 130, 134

Georgia, Northern District: 27, 36, 38, 52

Hawaii: 42, 56, 64

Illinots, Northern District: 47, 78

Kentucky, Eastern District: 43, 112

Louisiana, Eastern District: 71, 77, 133

Louisiana, Middle District: 62

Louisiana, Western District: 37

Maryland: 110

Massachusetts: 7, 49, 74

Michigan, Western District: 1

Missouri, Western District: 11

Montana: 23, 33, 39

Nebraska: 105

New Hampshire: 68, 92

New Jersey: 32

New Mexico: 66, 108

New York, Eastern District: 46, 123
New York, Northern District: 80

New York, Southern District: 19, 69, 75
North Carolina, Eastern District: 40
North Carolina, Western District: 29
Ohio, Southern Distriet: 35, 82
Oklahoma, Western District: 44
Oregon: 7, 84, 122, 131

Pennsylvania, Eastern District: 31, 107, 121, 135
Pennsylvania, Middle District: 41, 119
Puerto Rico: 67, 70

South Carolina: 45, 58

South Dakota: 63, 72

Tennessee, Eastern District: 14, 25
Tennessee, Middle District: 635

Texas, Western District: 106

Vermont: 118

Virgima, Eastern District: 6, 7, 10, 55
Washington, Eastern District: 20
Washington, Western District: 97
Wisconsin, Eastern District: 61
Wisconsin, Western District: 43, 103



Subject Index of Cases

United States Supreme Court: 2, 9, 24, 57, 60, 64, 70, w
75,85
Urban Mass Transportation Administration (see Warm Springs Dam: 16
Transportation, Department of) Washington: 20, 79, 97
Urban renewal: 1,2, 5,12, 17,19, 21, 30, 33,44, 47, Washington, D.C. (see District of Columbia)
61, 68, 76, 81 Waterfront: 9

Westchester County Courthouse: 19
West End Heights Historic District: 65

A\’ Western Area Power Administration (see Energy,
Department of)
Valley: 24 West High Street Historic District: 2
Vermont: 118 Wetlands: 74
Veto authority: 113, 130 Wicker Park Historic District: 78
Vieques Island: 70 Will Sales Building: 59
Vieux Carré Historic District: 77 Winder Building and Annex: 18
Virginia: 6,7,10, 11, 34,55, 116 Wisconsin: 43, 61, 103
Z

Zealandia: 29





