
CONSIDERING A PRESERVATION OR CONSERVATION EASEMENT? 
ADVICE F OR TH E PROPERTY  OW NER 
  
 
 
* Do  your hom ew ork b efore you  ap p roach  your leg al and  financial team  -- know  
w hat you w ant and  need , and  how  m uch control o ver your p rop erty you  are w illing  
to  surrend er. Learn w hat an easem ent w ill and  w ill not d o  fo r you, and  und erstand  
the conseq uences -- som e m ay b e b eneficial and  som e m ay not b e d ep end ing  o n  
your ind ivid ual situation  and  g oals. Exp lore d ifferent typ es o f easem ents -- 
everyone’s circum stances are d ifferent, and  your p rop erty m ay b e b est p rotected  
w ith  d ifferent typ es o f easem ents o n d ifferent tracts. F ind  o ut w hat b aseline stud ies 
you  w ill need . 
 
  
 
 
* K eep  ab reast o f chang es in the F ed eral tax cod e and  o ther enab ling  leg islation 
-- this can chang e very q uickly. K now  how  to  structure your easem ent so  that it w ill 
b e accep tab le to  the IRS as w ell as the easem ent hold er. B e p rep ared  to  w ait o ut 
aud its and  unfavorab le d ecisions. 
 
  
 
 
 
* As o f this d ate, the g overning  F ed eral law  is the Internal Revenue Service cod e 
sections, 26  U .S.C. Secs.. 170 A-14 (h)(3), as variously am end ed . in Section  170 (h) b y 
the Pension Protection  Act o f 20 0 6  Pub .L. No. 10 9 -280 , 120  Stat.780  (20 0 6), w hich 
exp ires Dec. 31, 20 0 7, and  reverts to  the p re-existing  p rovisions o f the Tax Cod e. 
Ab uses o f the facad e-easem ent p rog ram  led  to  m ajor -- and  necessary -- corrections 
and  revisions o f the tax cod e b eg inning  in 20 0 6 . Corrections and  chang es continue 
from  year to  year. Recent chang es affect the w ay p rop erties are ap p raised  in relation  
to  ad jacent o r nearb y p rop erties o w ned  b y the sam e ind ivid ual d onor o r m em b ers o f 
the d onor’s fam ily. 
 
  
 
 
* Rem em b er, there w ill b e tw o  ap p raisals. The p rop erty w ill b e ap p raised  at 
hig hest and  b est use B EF ORE the d onation, and  w ill b e re-ap p raised  AFTER the 
d onation  (since the hig hest and  b est use w ill b e p rob ab ly b e p rohib ited  b y the 
easem ent, the p rop erty w ill have lost value). Any tax b enefits w ill b e b ased  o n the 
d ifference b etw een  these tw o  ap p raisals, and  the fig ures m ust b e realistic o r the IRS 
w ill NOT b e hap p y! So, m ake sure your financial ad visors, includ ing  your CPA, are o n 
b oard . B e sure you und erstand  in  ad vance how  these b enefits w ill w ork in  your 
p articular situation, w hich  w ill d ep end  on  the tax law  in  effect at the tim e o f the 
d onation. 
 



  
 
 
* K now  w here your p rop osed  easem ent-hold er is p ositioned  relative to  the 
typ es o f threats.  
 
           F o r exam p le, a local 50 1(c)3 is b elow  a local g overnm ent o n the "food -chain" 
and  m ig ht not b e   
           ab le to  w ithstand  p ressure. A national 50 1(c)3 m ay b e too  far d istant from  
your vicinity o r too  b usy 
           to  resp ond  in an  em erg ency. Rem em b er that B oard s o f Directors are sub ject 
to  chang e, and  that  
           chang es in m ission   m ay fo llow  chang es in  p ersonnel. At p resent count, 5 
Natchez-area historic  
           p rop erties have chosen the  Mississip p i Dep artm ent o f Archives and  H istory 
b ecause (1) it is the  
           ag ency charg ed  w ith historic  p reservation  and  (2) it is a nonp olitical 
d ep artm ent g overned  b y an    
           ind ep end ent B oard  o f Trustees. 
  
 
 
* Get to  know  the p otential hold er(s) p ersonally and  m ake sure they are w illing  
to  accep t the easem ent b efore you g o  fo rw ard  -- each  hold er has d ifferent 
req uirem ents and  m issions. H old  a m eeting  w ith  your attorneys and  the 
rep resentatives (as hig h  up  as you can  g o  - all the w ay to  the top  if p ossib le!) o f the 
easem ent hold er EARLY  in  the p rocess. W e d id  this tw o  years ag o. Make sure 
everyone und erstand s and  honors your g oals. K eep  in  touch  w ith  them  as you 
d evelop  the d ocum ents, and  rem em b er that you  w ill need  a w ritten  statem ent that 
they are w illing  to  accep t the d onation  B EFORE you actually sub m it the d onation.  
 
  
 
 
* K now  w hat the recip ient’s tim ing  is fo r acting  o n  your d onation, so  that your 
d onation  can b e com p leted  w ithin  your tax year. 
 
  
 
 
 
* U se exp erienced  law yers. Our local "lead " has m any years o f exp erience w ith 
w ild life and  natural resource conservation  easem ents, and  has recently served  as 
National Presid ent o f Ducks U nlim ited . Y our attorneys should  b e ab le to  find  the 
exp erts to  p rep are the various b aseline stud ies and  sup p orting  d ocum ents. They 
should  also  b e ab le to  tell you  how  long  the p rocess w ill take. 
   
  



* If you use an o ut-o f-state law  firm , b e sure they und erstand  and  use b ound ary 
d escrip tions w hich ap p ly in  your state and  locale. In  southw est Mississip p i, fo r 
exam p le, m any o f o ur p rop erties use m etes and  b ound s b ased  o n Eng lish  176 5-1779  
and  Sp anish  1779 -179 5 land  g rants. It is essential to  g o  b ack to  the Map s o f Orig inal 
Entry, w hich includ e the o rig inal p rop erty b ound ary d escrip tions from  the B ritish and  
Sp anish  g rant d ocum ents, and  w hich fo rm  the b asis fo r the U nited  States p atents. 
Ord inary Mississip p i title searches g o  b ack only 37 years. Many p rop erties chang e 
o w nership  b y w ill rather than b y record ed  d eed s. There m ay also  b e som e p eculiar 
and  p erp etual reversions and  reservations w hich  m ay b e attached  to  easem ents and  
o ther conveyances m ad e m ore than  37 years p reviously w hich need  to  b e restated  
w ith  every transfer, o r they w ill d rop  o ut o f the p ub lic record . 
 
  
 
 
* Assem b le as m uch d ocum entation as p ossib le in  sup p ort o f the various 
elem ents o f your easem ent as soon  as you d ecid e to  g o  fo rw ard . This inform ation  w ill 
facilitate your b aseline stud ies, som e o f w hich req uire exp erienced  sp ecialists w ho  
m ay have to  com e from  som e d istance. The b aseline stud ies m ay take a long  tim e, 
d ep end ing  on  w hat w ill b e req uired . If stand ing  structures are involved , you m ay 
need  an Architectural Assessm ent. Y our w ill also  need  a Planning  Docum ent w hich 
w ill accom p any the Ap p raisal show ing  how  the p rop erty could  b e d evelop ed  fo r its 
hig hest and  b est use. The Planning  Docum ent w ill also  show  w hich  areas can not b e 
d evelop ed  and  w hy. If tim b er is involved , you  w ill need  a tim b er ap p raisal and  a b est 
m anag em ent p ractices d ocum ent. All these stud ies take tim e, so  this need s to  b e 
factored  into  your o w n  p lanning . 
 
  
 
 
* Y ou  w ill need  a p rop erty history, w hich b eg ins w ith  the chain  o f title and  
cop ies o f the d eed s o r w ills, and  w hich m ay includ e the U . S. p atent d ocum ents. B oth 
o f us are historians and  w e w ere ab le to  p ull the courthouse record s o urselves, w hich 
saved  tim e and  the hire o f a sp ecialist researcher. 
 
  
 
 
* As soon  as you have d ecid ed  w hich p ortion  o r p ortions o f the tract w ill b e 
includ ed  in w hich  typ e o f easem ent, you  w ill need  a leg ally-b ind ing  b ound ary survey. 
None o f this is inexp ensive. 
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